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I would like to thank the Committee for the opportunity to testify today.

The events of last week are deeply troubling and as a result the functioning of state
government has been seriously impaired and will remain so as long as Rod Blagojevich remains
Governor.

Our state is in crisis and the Better Government Association (“BGA”) supports the action
taken by the General Assembly by initiating these impeachment hearings. The removal of an
elected official is an extraordinary event, but we are not living in ordinary times. These hearings
must proceed in a manner that promotes public confidence in our government. It is imperative
that the people have confidence in our rule of law, as embodied in our Constitution, and in our
elected officials. Therefore, all interested parties to these hearings must be provided with an
opportunity to be heard and due process must be preserved. To the extent that my testimony can
assist the General Assembly in these important proceedings, I am pleased to be a part of the
process and look forward to answering any questions that you may have.

It is my understanding that the Committee is interested in the BGA’s successful litigation
with Governor Blagojevich over his refusal to produce federal grand jury subpoenas we have
requested under the Illinois Freedom of Information Act (“FOIA”). I will try to summarize

events surrounding the litigation. In addition, I am submitting exhibits connected to the

Committee Exhibit 49
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litigation, including a transcript of the trial court’s ruling and the written opinion of the 4™
District Court of Appeals to supplement my testimony.

The BGA 1s a nonprofit civic watchdog group based in Chicago. Since 1923 the BGA
has been dedicated to combating waste, corruption and inefficiency in state and local
government.

In order to achieve our goal of improving the operation of state and local government, the
BGA has traditionally relied on the tools of investigative journalism to expose wrongdoing in
government and working with mass media to educate the public on our findings. Accordingly,
the BGA uses FOIA on a regular basis.

During the summer of 2006 the BGA, along with many others, read news reports that
Governor Blagojevich’s office had recently been subpoenaed by federal investigators. At least
one such news report in the July 21, 2006 edition of the Chicago Sun-Times stated that the
Governor’s Office refused to discuss the subpoenas. (Attached as Exhibit A).

Shortly after reading the Sun-Times article, on July 24, 2006 the BGA sent in a FOIA
request to the Office of the Governor asking for copies of federal grand jury subpoenas issued to
that office. (Attached as Exhibit B). The request was copied to the Public Access Counselor in
[llinois Attorney General Lisa Madigan’s office. (Exhibit B).

On August 7, 2006, counsel from the Governor’s Office responded with a denial.
(Attached as Exhibit C). The letter stated “[a]s you know, this Office cannot confirm or deny the
existence of the documents requested.” Never in my experience with a FOIA request have I ever

received such a bizarre response. The letter went on to state that “even if this Office were to
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have documents responsive to your request, such documents would be exempt from release
under Section 7(1)(a) of the Freedom of Information Act.” Section 7(1)(a) of the Act prohibits
the disclosure of information if such disclosure is prohibited by federal or state law, rule or
regulation.

On August 31, 2006, the BGA appealed the denial to Governor Blagojevich. (Attached
as Exhibit D). The appeal contested the denial as improper, in part because hypotheticals are not
grounds for denial and in asserting the exemption in Section 7(1)(a) the Governor’s Office failed
to specify which federal or state law, rule or regulation prohibited disclosure. (Exhibit D). The
appeal was copied to General Madigan and the Public Access Counselor among others. (Exhibit
D).

On September 15, 2006, counsel from the Governor’s Office responded with a denial to
our appeal. (Attached as Exhibit E).

On October 26, 2006 the Public Access Counselor copied the BGA on a letter written to
the Governor’s General Counsel. (Attached as Exhibit F). The Public Access Counselor, aware
of the BGA’s dispute with the Governor’s Office, informed the General Counsel that under the
[llinois Freedom of Information Act, requests for copies of federal grand jury subpoenas must be
complied with. (Exhibit F). Despite the letter, the Governor’s Office did not produce the
subpoenas.

Before deciding to file suit under the Illinois Freedom of Information Act to compel
production of the subpoenas, on November 7, 2006 the BGA wrote the U.S. Attorney’s Office

for the Northern District of Illinois and asked if such litigation would be opposed by that office.
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(Attached as Exhibit G). We recognized that if the U.S. Attorney objected to the disclosure, the
state court might find that release of the subpoenas would interfere with the ongoing
investigation into “fraudulent hiring practices” being conducted by the U.S. Attorney. (Attached
as Exhibit H).

On November 13, 2006 the U.S. Attorney’s office responded and did not encourage or
discourage such litigation, but certainly did not assert that our action would interfere with the
ongoing investigation. (Attached as Exhibit I).

On January 4, 2007 the BGA filed suit in Sangamon County against the Office of the
Governor under the Illinois Freedom of Information Act seeking production of the subpoenas.
(Attached as Exhibit J). Among the documents attached as exhibits was the letter from the
Public Access Counselor to the Governor’s General Counsel. That same day the BGA informed
the U.S. Attorney’s Office of our suit. (Attached as Exhibit K).

On August 7, 2007 the BGA filed an amended complaint. (Attached as Exhibit L). The
amended complaint added Governor Blagojevich as a defendant and sought the same records as
the original complaint.

To date, the U.S. Attorney’s Office has never asked the BGA to cease the litigation, and
has not filed any pleadings with the state court to indicate that disclosure would interfere with the
ongoing investigation.

The BGA filed suit for two primary reasons. First, the BGA believes the public has the
right to know what is going on with its government. Public officials often seek to limit and

control information when things go wrong. As the public pays for government operations
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regardless of whether they are run well or poorly, we feel the public should have a clear idea of
what is happening with their government.

Second, the BGA believes that the law applies to everyone, even the Governor of Illinois.
He has public records relating to a very important issue, namely that his office has been served
federal grand jury subpoenas. Rather than ignore this unpleasant issue, it should be aired to the
fullest extent possible. Simply being Governor does not mean public records laws don’t apply to
you or your office. During a hearing in the trial court, Judge Kelley asked the Governor’s
lawyer:

[ do have one question for you Mr. Londrigan. Say a person receives a Federal

Grand Jury subpoena from the Northern District of Illinois. Could that person be

subject to either the contempt powers of the Court or criminal prosecution if that

person voluntarily discloses that subpoena to somebody else?

MR. LONDRIGAN: No, sir. (Transcript of the hearing attached as Exhibit M).

The Governor acknowledged that the law and rule on which he relied on does not
prohibit disclosure of the subpoenas, yet he has continued to deny access to the documents,
continued to spend public dollars on private lawyers to fight our suit, and continued to defy the
requirements of the Freedom of Information Act as enacted by the General Assembly.

On January 9, 2008 Judge Kelley ruled on the Governor’s Motion for Summary
Judgment and the BGA’s Motion for Judgment on the Pleadings. (Exhibit M). Judge Kelley
ruled in favor of the BGA, finding, in part, that Federal Rule of Criminal Procedure 6(e)(2) does
not prohibit the disclosure of federal grand jury subpoenas due to a request under the Illinois

Freedom of Information Act. (Exhibit M). In ruling in favor of the BGA Judge Kelley relied in

part on the language of the Freedom of Information Act, “[p]eople have a right to know the
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decisions, policies, procedures, rules, standards and other aspects of government activity that
affect the conduct of government and the lives of any or all of the people.” (Exhibit M).

On March 3, 2008 Judge Kelley denied the Governor’s motion to reconsider. (Attached
as Exhibit N).

Subsequently, the Governor appealed Judge Kelley’s decision to the 4™ District Court of
Appeals. After briefs and oral argument the 4™ District Court of Appeals issued its opinion on
November 19, 2008. (Attached as Exhibit O). The appellate court upheld Judge Kelley’s
opinion. In ruling against the Governor’s argument that Rule 6(e)(2) prohibits disclosure of
federal grand jury subpoenas under the Illinois Freedom of Information Act the court wrote:

Our legislature enacted the FOIA in recognition that (1) blanket government

secrecy does not serve the public interest and (2) transparency should be the

norm, except in rare, specified circumstances. The legislature has concluded that

the sunshine of public scrutiny is the best antidote to public corruption, and

Illinois courts are duty-bound to enforce that policy.” (Emphasis added).

The BGA has asked the 4™ District to order the Governor to turn over the subpoenas we
requested. The Governor has asked the 4™ District to refrain from ordering production while he
decides whether to appeal to the Illinois Supreme Court.

According to published reports, the Governor has spent more than $150,000 in legal fees
in this matter and a similar suit in Cook County despite the clear provisions of state law.
(Attached as Exhibit P).

That concludes my summary and I would be happy to answer any questions the

Committee may have.
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July 21, 2006

Section: News

New fed subpoenas concealed: State agency heads were told to list workers but
weren't told why

Dave McKinney, Eric Herman and Chris Fusco ; The Chicago Sun-Times

Gov. Blagojevich's administration has been hit with new subpoenas in a
federal probe of its hiring practices but is concealing them from its own depart-
ment heads and voters as election season heats up.

After the new subpoenas began arriving 1ln late June, the governor's top law-
yer, William Quinlan, sent internal memos asking agency chiefs and other top offi~
cials for lists of all human resources employees and computer equipment they used.
He also ordered them to preserve a wide range of computer backup devices that
‘must not be deleted, overwritten, destroyed or modified in any manner."

MEMOS MIRROR FED INQUIRIES

But the June 28 memos made no mention of the subpoenas, even though both sets
of documents asked for gimilar information. The Chicago Sun-Times reviewed lan-

guage in the subpoenas and obtained copies of the memos from gources who spoke on
condition of anonymity.

Disclosure of the Justice Department's latest demands marks the first time any
hiring-related subpoenas have been revealed since November, when the governor's

office confirmed receiving four such subpoenas, then quit discussing them pub-
licly.

Around the same time, Blagojevich set up a system for handling the feds' in-
guiries about hiring. Rather than subpoenas going to state agency directors, as
had been the case, they were routed directly to the governoxr's office, which hired
an outside law firm, Schiff Hardin LLP, to help respond.

The effect of the change has been a blackout on the receipt of any subpoenas by

state agencies, even though Attorney General Lisa Madigan's office has repeatedly
indicated subpoenas should be treated as public records, accessible in many cases

® 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Wo
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through the Freedom of Information Act. Subpoenas can be kept secret, however, if
law enforcement officials request it.

CONTROLLING 'WHO KNEW WHAT'

A spokesman for the U.S. attorney's office in Chicago declined to comment about
its communications with the governor's office or any other aspect of the hiring
probe.

Abby Ottenhoff, a Blagojavich spokeswoman, would not say whether the feds asked
the administration to keep the subpoenag quiet. "We can't comment on internal com-
munications or subpoenas. You would have to talk to them, " the feds.

But a high-level state government source said the administration's decision to
stop discussing subpoenas came "in direct response to the earlier flurry of sub-
poanas when they were coming into agencies and the press was reporting on them."

"They were attempting to gain control of who knew what and when about
subpoenas, " the source said.

The latest subpoenas sought information about e-mails and correspondence sent
by employees who supervised hiring in an undisclosed number of state agencies. -

They also sought all computer equipment those employees used, as well as backup
storage systems for agency computer servers.

The Quinlan memos contain language similar to the subpoamas without letting the

recipients know that they were being asked to compile information in response to
Justice Department requests.

"This Quinlan memo could be very misleading for folke in terms of the nature
and the gravity of what these things mean," the source said. "They're not aware of

the fact the feds are going to hold them accountable for turning over that inform-
ation."

The new subpoenasg came within days of the release of a letter from U.S. Attor-
ney Patrick Fitgzgerald to Madigan, alluding to “very serious allegations of endem-
ic hiring fraud" under Blagojevich and asking that her own investigation into hir-
ing be merged with the federal probe.

FALL SUBPOENAS HURT POLI, RESULTS
The letter indicated the federal investigation began about a year ago and now
focuses on whether state hiring was rigged to circumvent a U.S. Supreme Court

opinion that dictated most state jobs could not be awarded on the basis of an ap-
plicant's political affiliation.

Last October and November, the feds subpoenaed the governor's office and his

http://web2 westlaw.com/print/printstream.aspx ?sv=Split&prft=HTMLE&fn=_top&ifm=... 12/16/2008
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child-welfare, prison and transportation departments for more than thxee yeadrs'
worth of hiring records. The deluge of subpoenas took a political toll on Blago-
jevich. A tracking poll by SurveyUSA showed that 57 percent of Illinoisans disap-
proved of the governor's job performance in November 2005, his lowest rating in 14
months of polling.

Blagojevich has denied that any laws have been broken and insisted at the time
that a job applicant's qualifications always trumped his or her politics.

Ottenhoff emphasized that the governor has been working to ferret out wrongdo-
ing. *That's why we created the Office of Inspector General to police the system
and have taken action when problems are uncovered," she said. *"In some cases, that
includes forwarding findings to the U.S. attorney for c¢riminal investigation."

dmckinney@suntimes.com

eherman@suntimes.com

cfusco@suntimes.com
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State of Ifinois ~ Office of the Gevemar -
- Capitol Bullding ~ Room 207 '
Springfietd, IL 62708-1150 -

July 24, 2006

Pursuant to the Hiinois Freadom of Information Act (FOIA - 5 ILCS-140), the Belter Gavemment -
Associalion requests the following records be produced: - = . - LT
1. Copies of any and al subpoanas for records or testimony, Issusd I the State of llinols
by the United States Attomey’s Office, between January 1, 2008 and July 24, 20086; o
2. Copies of any and all o-mails; memoranda, and other comespondence between the Office’
of the Govemnor and any executive 3gericy, with.regard to sald subpoenas andjor the - -
production of records for compliance thereof.. - - . -

( 8m a representative of a pubiic intarest organization that publishes or disseminates Information,.
; andthisrequa'stisfmmaspméfnmmgandmtforwmialrum I
-Whne-melcw'allo\_ws,ymx«‘ofﬁcammhoidhfnnmﬁon,deemedflxempt"undarm_ewme_oﬂﬁe' R
act (5 ILCS 14017), yqulmmqulmdl_nro]eao‘nﬂy’m;dnhgpbmbns.mwhichlhe’exﬁﬁpﬁon(e), e
does not apply. In addition; detalled explanations of any redsctions must be provided, specifically -
how the Information withheld is statutorlly exsmpt. - .~ . U
1 am prepared to make an adminiatrative appeal, in the event your offize’s response is

unsatisfactory. Plaase indicate the official to wham such an appea) should be directed. .

1 am preparsd o pay any fées uwenhdwmi‘ duplicating these docurants, which can be sent to
the Batter Govemment Assaciation - 11 East Adems Stree, Sulte 608, Chicago, IL 60803, * .
linols law requirais your office respand io this request wikhin seven (7) working days. Ifyou have.
any questions reganding thia request, pleass feal frea to contact me at (312) 427-8330. Thank
you in edvance for your cooparation, AR : 7 T
Sincerely, - |
oYy o
- DanSpreha ¢
Chief lnvestigator °

CC: Office of the Gavemor — General Coundel Wiiam Quinian e
+ llinois Attomey General, Public Access Counssior Terry Mutchier .

11 East Adanu, Suite 6of, Chicaga 11 60503
' P 312-427-8330 ¢jr12-386.9203 . . -

www.bettergoviorg® -
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. OFFICE OF THE GOVERNOR‘

’ 1RTC 100 WesT. RANDOLPH, SUITE 16
. Cmuco lu.wons 60601 .

.Rob R. BLAGO}EVICH
GOVERNOR

August 7; 2006
V1A FAGSIMILE

- Dan Spreie
Chief Investigator
Better. Government Association
{1 East Adams, Suite 608
Chicago, Illinois 60603-.
(312) 386-9203 . -

~ Dear Mr. Sprehe:

. This letter is in rcsponse to your Freedom of lnforumuon Act request dated July 24, 2006
‘and received by the Ofﬁce of the Governor on July 217, 2006

Your ﬁrst request for “any and all subpocnas for tccords or tesumony, issued to' the State
of Illinois by the United States Attorney's Office, between January 1, 2006 and July 24,
2006" is denied. As you know, this Office cannot confirm or deny the existence of the
documents requested. Nonetheless, even iF this Office were to have documents .
responsive to your request, such documents would be exempt from release under Sccuon

7(1)() of the Freedom of lnformamn Act You havc a nght to appcal thxs demal to the:
Governor's Ofﬁce )

‘Your second request f for "copxes ot any and all e-maxls, memomnda, and other
correspondcncc between the Office of the Governor and any executive agency, Wlth

regard to said subpoenas” is demcd pursuant to sections 7( 1 )(t) and 7(1)(n) of the. -
Freedom of Informatxon Act : . ;

Please contact mie wnth any questmns

Smcenely.

AlhsonM Bcnway
Legal Counsel




12/84/20886 11:48

BOARD OF DIRECTORS

Thomas W, Golden ™
pricewgterhouseCoopers

President

Francls W. Beldler i

Congoree River Uid.
Parinership ’
Vice President

Robert Carson
Goud & Ratner
Treasurer

Ann Regan
Horis Associotes
Secretory

Heward Alper
Eric Berin

Janna Bounds
Richard §. BUll, Jr.
Robert Cam il -

- Phil Clement
Seymour Cohen
Granger Cook, Jr.
E. David Coolidge Il
Margaret Daley.
wiliam Donnell .-
Michael Gervasio

" H.Roderic Heord

victor Henderson
Peter Kone
Melvin L. Katten
Ludwig Koiman
Jonathan Kovler -
Daovid Lundy

will W. Martin
Grant McCullagh
Scolt Nehs
Jomes Rotcliffe

Thomas Reynolds il -

Heidi Rudolph
Sheilo Scegh
John J. White
Melvin Wright*

3124278348 - 7 BEA

| PAGE B4

oovnunun
ASSOCIATION

ﬁ;u'gustél.ZQOG» B
The Honorable Rod Blagol ev:ch

o Govemor:
" . Office of the Govcmor

100 W. Randolph, Suite 16

o cmcago.n, 60601 . .
| .Rc: Freedom of Informatxon Act chuest. '

A Dcar Govcmor Blago3ev1ch

I hemby appeal the demal of my July 24 2006 Frecdom of lnformauon' -

: Act (FOIA) request for “any and all subpoenas for records or testirnony, issued
 to the State of Illinois by the United States Attomcy s Office, between January

1, 2006 and July 24, 2006" and “copies of any and all. emails, me.moranda and
other correspondence between the Office of the Governor and any executive .
agency, with regard to said subpoenas.” (July 24, 2006 requcst lcttcr and .

. August 7 2006 demal lettcr attached)

I have scveral objcchons to the August 7, 2006 dcmal of both of my ‘
requests that serve as the'basis’ for my appeal. In rcspondmg to my first request
your counse] stated “[a]s you know. this Office cannot confirm or ‘deny the .
existence of the documents requested.” Given that carlier subpoenas were

' acknowlcdged by your admmxstrauon, I was in fact unaware of this eni gmanc

position. - The statement itself is oomplctely non-responsive and absent any
specific reference to a legitimate statutory exemption to disclosure Itreatitasa
flat denial. The law js clear that demals must include “the reasons forthe -

- demal " thus the demal is unpropcr. S ILCS 140/9(3)

I ncxt address the hypothchcal laxd out by your counscl that “even if this -

* Office were to havé documents responsive to your request, such documcnts
" would be exempt: from release under Section 7(1)(:) of the Fréedom of -

Information Act.” 1'do not believe that hypothetical denjals carry any weight

-with Tllinois courts. . Further, if counsel invokes Section 7(1)(a), hypotheucallv ’
* or not, it would be appreciated if he or she:would spec:ﬁcally reference the -

“federal or Stafe law.or. rules and regulations adopted under federal or Statc

Jaw” that prohxbxt dxsclosure. 5.ILCS 140/7(1)(a). Absent a specific reference |
to the alleged law,; nile or regulation prohxbxtmg disclosure I consxder the demal .
A based on Secuon 7(1)(a) cxroncous and thhout lcgal authonty ' -

1] l‘.zut Adnms \um. 608 (‘!uugu " 60605
P 32-427- 8130 P m.-;!h-y.o;

- W W\V D(I"C'}.O‘- Ufs
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The denial of my second request seetmngly comradrcts the exxstmce/nonexxstcncc

. dichotomy presented by the response to the first request. If there are no subpoenas, »
possibility suggested in the first response; then there should be'no “emails, memomnda
and other eorrespondenc " related to-the subpdenas and thus no need to invokean
exemption for imaginary records. : Your counse} did not: claim an inability to confirm or

_deny the existence of the “emails, memoranda, and other correspondence," she asserted .

two exernptions, Sections 7(1)(f) and 7(1)(n), whrch leads me to conclude the records in
. the first request do in fact cxlst '

The dcma] undcr Secnon Q )(f) 1s 1mproper because that pamcular exempnon

emails directing personnel staff to supp\y hiring’ records 1o the Ofﬁce of the Governor are -

not* [p]rellmmary drafts, notes, recomiriendations, memoranda and other records in

- which opinions are expresscd, or pohcres or actions are formulated," they are drrectwes
To the extent the requested records go beyond prehmmarydraﬁs opinions and the like,
they are subject to disclosure and if partxcular records contain both exempt : and,
nonexempt information then your office is required to “delete the information which is.
exempt and make the remaining mfom\ann available for mspectxon and copymg "5
ILCS 140/8 A blauket denial based on Secuon (l)(t) is mpraper '

| The demal under Section. 7(1)(n) is overly broad Por example, 1f there is some S

record of correspondence between your office and outside counsel retained to deal with
the subpoenas that indicates hours billed or the amount billed those records would be
subject to the Act without violating any aspect of the attorney client privilege.. If
 particular records contain both exempt and nonexempt information then your ofﬁce is !
required to “delete the information which is exempt and make the remaining information .

available for inspection and copymg r 5 ILCS 140/8 A blankct denial based on Sectlon
(1)n)is unproper ;

If you or your counsel have any questxons about thrs appeal please feel free o
call me at (312) 386- 9201. Ilook forward to your reply and hope it is reﬂectwe of your
vows to make Illmoxs govemment more transparent and accountable

Smcerely,

A

Dan Sprehe
Chief Investigator

Cc:  Allison Benway
"~ William, Qumlan
Bradley Tusk-
"Hon. LrsaMadxgan' -
Tem Mutcbler c

a5 - .
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OFFICE OF THE GOVERNO‘R

JRTC,. 100 WesT. RANDOLPH, SUITE 16
- CHICACO., TLLINOIS 60&01

Rop R. BlacojevicH
 GOVERNOR

September 15,2006 - , S .‘

Dan Sprehe

Chief vestigator

Better Govemmenl Assocxanon
11 East Adams- -

Suite 608 .‘
Chicago, lllinois 60603

(3 12) 386-9203

Dear Mr. Sprehe: -

Thxs letter is in response to the appeal of your July 24 2006 Freedom of Inform.mon Act
request dated August 31, 2006 and received by the Govcmor s Oﬁice ot‘ Citizens
Assistance on Scptcmbcr 6, 2006.

Your appeal of our Office’s denial to provlde “copnes of any and all subpocnas for -
records or tcsnmony“ is denied.

Your appcal of our Ofﬁce s dema] to prowde cop:cs of any and all e-mmls, mcmoranda; '
and other correspondence between the Office’of the Governor and any executive agency, -
with regard to said subpocnas” is dcmed "

Your Jetter avers that "lf there is some record of COﬂeSpCmdenCG between' Y(’“f ofﬁce and
outside counsel retained to-deal with the subpoenas that jindicates hours billed oc the'
amount billed those records would be subject to'the Act...” .However, your request | for -
“copies of any and all e-ma.lls memoranda, and other correspoudence betwecn the Office
of the Govemor and any executive agcncy with regard to said’ subpocnas” does pot’
encompass such documents; If you are interested in re-stylmg your request to xnclude
such documents the Office would be happy to consxder it. :

_ Pleasc contact me with any quesnons

.Smcexely. Z / //\‘,

Al‘ééﬂ M" Benway
Legal Counsel
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OFFIGE OF THE ATTORNEY GENERAL
STATE OF ILLXNOIS ~

Lisa Madigan

ATTORNEY GENERAL .

© October 26,2006

Mr. Wuham Qumlan
General Counse]
Office of the Governor

- James R. Thompson Center . . - PR
100 West Randolph Street, l6°‘ Floor o
Chxcago Illmo!s 60601 ‘

X Dear Mr. Qumlan

Thc Ofﬂce of thc Auomey Gencral has recewed numerous mqumcs regardmg whether ‘

the Office of the ‘Governor énd, agencies under the Governor’s contzol ‘must produce Federal -
grand jury subpocnas for inspection and- eopymg pumnmt 1o the provxsxons of the: Freedom of

~ Information Act (the Act) (5 ILCS 140/1 er seq: (West 2004),: ‘Among those who have. inquired xs'l"
the Better Government Association (BGA) whose request for copxcs of certain chcral L
subpoenas was denied by the Office of the Governot. Based upon the information with whxch we,

- have been furnished, the exceptxcms to'the disclosure requirements of the Act- cited by. the

* Governor’s office do not authorize withholding the subpoenas The purpose of this letter is 10 -
ensure that the Office of the Gévcmor and thie. agencies under thé Govemor 3 comrol properly
Vrcspond to requests for mformmon pursuant 10 the Act o

, , Durmg the period. fmm July through October 17 2006 the BGA and the Oﬁicc of the
- Governor have ‘exchanged & number.of letters concemmg the BGA’s Tequest for copies of. the. - . -}
‘Federal grand j jury subpoenas, (Coples of these letters are attached.)-On July 24; 2006, the BGA
- filed its initial request for: information with the Office of the Gov:mor ‘seeking, among other “. ¢ - f
. documents; copies.of ‘any and all’ subpoenns for:ecoxﬂs oF tesnmony fssued to, the Statc of Ilinsis © - N
by the United States Attorney’s office between January 1; 2006, and July24; 2006. On Auvgust?, -
2006, Ms. Allison Benway, Legal Counsel for the Office of the Govemnor; resporided to the BGA R |
by stating that the Office of the Govémor “cannot confirm or deny the'existénce. of the-". :
documents tequested - and thag even 1fthe Ofﬁce ware 10 have documems reeponswe 10 you:

300 South Sccond Street. Sorinafield. Iilinois 62706 + (217) 782:1090 o TTV: (217 IRS
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'rcqucsr., such documents would be exempt from release per Sectlon 7(] )(a) of the Frocdom of -
Lnformanon AcL” On August 31, 2006 the BGA appealed rhe dcmal of its rtquest o

The Ofﬁc.e of the: Govcmor demed t.hxs appael on Septembex 15 2006 ln rhat lettar in
response to the BGA’s requsst for other documents’ relatmg to subpoenas xssued by the United"
States Attorney’s office, Ms. Benway stated that the- Govemox s office would conSIder a :equest
for such records if the BGA was mtcn:stcd in “rc-styl “ it The denial lefter failed to mdmate

as required. by the: Act, that the rcqucstor has 2 nght to scck rehcf in thc ercun Court. 5 ILCS
140/9(a) (West ”004) o , .

The BGA then s sent arevised Fmedom of [nfonnatxon Act requcst (FDIA rcqucst) to the -
Office of the Governor « on Se¢ptember 22, 2006. This revised FOIA request sought “sll pubhc :
- records *** related 10 any subpoenas issued by the United States Attornsy’s Office.” Ms.
,Benway responded to the revised FOIA request on October 17; 2006, by providing some 2
" responsive documents, but stating without further elaborauon, that “{c)ertain documents have B
been withheld pursuant to 7(1)(f)- and 7(1Xn) of the Act.” The BGA has indicated that the

response did.not mcludc the Federal subpocnas songht m both theu: ongmal and rev:sed FOIA
raquests. o . . : .

The Act requires that “[e]ach pubhc body shall promptly. exther comply with or deny a

written request for public records” (5 ILCS: 140/3(c) (West- 2004)) and, if denying the" Tequest, .
shall provide the “reasons for the denial” 5 ILCS 140/9(s) (West 2004). . In its August 7, 2006, *
resparise to the BGA's request for copies oftha Federal subpoenas, the Office.of the'Governor .
stated, “this Office cannot confixmi or deny the existence of the documents requested. .
Nonctheless, even if this Office were to have documnts responsive to your request, such -

~ documents would be exempt ffom release under Section 7(1)(a) {STLCS l40/7(l)(a ) (West -

' 2004)] of the Freedam of Inforimstion Act.” A response refusing to confirm or deny the -
existence of ) requested records does 1ot oomply thh the mqmrcments of the Act.

. The Act also provxdes tha: “[c]ach public body shall make avaxlablc 10 any- perscm for
inspection or copying ait publxc tecords,” unless excepted by the Act. 5 ILCS 140/3(s) (West "
2004). The Act definés “public records” to-include all records and other documentary materials -
“having been prepared; ot having been or being used; mcived posscsscd or under the control of

ey public body.” 5 ILCS 140/2(c) (Weést 2004).: Federal grand jury subpoenas received by a
public body, including the Office of the Gov:mot or. othet State agencies, are not excluded from -
the expansive definition of “pubhc records.” Thus, they may be thhheld from d)sclosure only 1f
they fall within one of the narrow cxceptxom contnmnd in thc Act. T
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The Act states that its exemptions “should be seen as limited exceptions to the general
rule that the people have a right to know the decisions; policies, procedires; rules, standards, and
other aspects-of government activity that affeet the conduct of gavernment and the lives of any or

 all.of the poople.™ 5 ILCS ‘140/1-(West 2004). Tllinois courts have repeatedly upheld this view, .
holding that “when 2 public body receives a proper request for informatioh, it rust comply with * -
that request unless one of the harrow statuitory exemptions set'forth in Section 7'of the Act .
applies.” lllinois Education Ass’nv. lllinois Staté Bogrd of Education, 204 11. 2d 456,463

~ (2003). A public body withholding records has the burden of proving that the records’in N &
~ question falt within the exemption that it has claimed. 'Chicago 4lliance forNeighborhood: - -~ [
- Safety v. City of Chicago, 348 11l App, 3d 188; 198 (2004). Thus, in responding to the request -~ [ -
for information.under the Act, the Office. of the Governor was fequired to enunciate its legal: -
basis for withholding the requested records from disclosare. Ms: Benway’s August 7,2006,
denial lefter cited only subsection 7(1)(2)-of the Act a5 the basis for withholding copies of any
Federal grand jury subpoenas received by the Officeof the Governor or any State agencies under
the Gavernor’s control. The mere citation to:subsection 7(1)(a) of the Act without more-does not
satisfy that requirement. TR N TR AT RO, more ok nof

Subsection 7(1)(2) of the-Act exemipts from diselosure records that are “specifically .-
prohibited from disclosure by federal or State law of rules and regulations adopted under Federal
. or State law.” 5 ILCS 140/7(1)(a) (West 2004). In her denial of the BGA request, Ms: Benway. [ .
cited no State or Federal laws or régulatory provisions which would except Federal subpoenas . @~
from disclosure undet subsection.7(1)(a), nor did she provide any further explanationastothe -
legal basis upon which the Office of the Governor was precluded from even identifyingthe .
existence of subpoenas respangive to the BGA's tequest. ‘Based on the clear language of -
subsection 7(1)(a), unless the Federal grand jury subpoénas are “specifically prohibited from . - {if -
 disclosure” by Federal or Svdte'law, rule; or regulation; this exemption is not gpplicable, .

: ‘OUV'TCSCMCH_M disclosed no- Fﬁdétﬂ or SﬁieiSmtutq, rule, pr‘.‘r‘c'gulatiox.x that spééiﬁcélly B
prohibits an officer or agency of the Statc of lllinois from releasing a Federal grand jury - '
‘subpoena pursuant to s FOIA request. =~ .. . .~ o - T T

-+ Inher October 17,2006, response to the BGA’s request for “a copy of all public records

**? relared to any subpoenas issued by the'United States Attomey’s office,” Ms. Beriway stated - (.

that *{c]entain documents havie been withheld pursuant to Sections 70)(0) and 7(1)(ny of the. -

Act.” Although the BGA request encompasseg the subpoenas as well as al] related documients, it .

is.not clear from her response whether M. Benway intended to assert subsections 7(1)(f) and - . |
- 7(1)(n) &s a reason for withholding copits of the subpoenas. . To the extent that the Office ofthe. |

dovemor was relylag on the exemptions in'subscotions 7(1)(f) and 3(1)(o) of thé Actas s bosis: [

for withholding capies of Federal grand jury subpoenas, these subsections élesrly domiot apply,
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- Federal grand jury subpoenas do ot fall within thie category of documents described in |
. subsection 7(1)(f), which ‘exempts *[pleelicinary. drafts, notes, tecommendati ons; memoranda .
and other records in which opinions:are expressed; -or pelicies or actions are formulated.” 5 ILCS
L40/7(1)(f) (West 2004). Subsection 7(1)(m) covers: -~ . .~ .- . - .o oo o

L [c]émmpnichﬁdn‘s‘betjwacagiquliq‘bq‘dy and an atlorney or auditor .
.. representing the public body "thizwqi:ldsnotbe;s,‘ubjectv,to discoveryin: . -
 litigation, and materials prepared or compiled by or for a publicbodyin” - - -
-+ anticipation of a criminal, civil or.administrative procecdinguponthe: -~ <
- requestof an attoniey advising the public body, and matecials prepared or
- compiled with respect to-internal audits of public bodies, SILCS .~
140/7(1)(n) (West 2004). < o
- Federal grand jury subpoenas issued to the Office of the Govemor or any State agencies under
the Governor's control are not communications betwsen those entities dnd an andmey -~ .
 representing them, - Likewise, these subpoenias were not “prepared or compiled byorforthe.

Office of the ,vae‘m_prq{any State agcnclcsunderme Gavemor’s contral. © - e

. In addition to Ms. Benway’s written denials of the BGA’s requests, the Office of the ', -
Governor has made public statements indicating that ita basis for refusing to release copiesof -
subpocnas may relate to the ‘secrecy requirements surrounding Federal grand jury proceedings. In.
‘considering:this argurnent, we analyzed Féderal R le of Criminal Procedure 6(e)(2), which” " - o
codifies the traditional rulé of secrecy of Federal grand jury proceedings. ‘Our review of the law -~
has failed to find support for the position that the Fedéral grand jury sectecy rules precludethe [}
Office of the Governor-or state agencies under the Governor’s control from releasing subpoenss - [

* under the Act. . T S

Rule 6(¢)(2) generally prohibits a specified group of persons grand jurors, interpreters,-
stenographers, operatars of recording devices, typists, governmeant attorneys, and government .
personnel who assist government sttofmeys in the enforcement of Federal criminal law — from <
disclosing “matters occurring before the grand jury.”. Fed. R. Crim, P. 6(¢)(2).’ The group of

~ -persons covered by the rule’s obligation of secrecy does.not include witriesses called upon 19
testify or provide documents to thie grand jury. The rule also cleasly provides that “[nJo . . _
obligation of secrecy may be imposed on 8Ny person:except in accordance with this rule.” Fed. .’ -
R.Cem.Po6@e)2). -0 7 T SRR SR oS S

o Cousts interpreting Rule 6(e)(2) have heid repeatedly that the probibition against.

y fiisclosurg does not extend to grand jury Wit':ncﬁaés" or ché\j :pc'r!?n’s@hg)f'aj‘e notf‘di:récfﬂ'ypngagéd s

 in'the operations of the grand jury. Bunerworth v, Smith; 494 U.8$:624, 634:35 (1990); Unired - - -
States v. Sells Enginecring, Inc., 463 U'S.418, 425 (1983); Halperinv. Berlandi, 114 FRD. 8,
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15 (D Mass 1936), Inre Langswager, 392 F Supp 783, 788 (N D lll 1975) Fed R. Cnm P E K
6(eX2) advxsury committee’s note. Thus,grand j jury wnnesses are not precluded from dnsclosmg, N =
any knowledge thcy may have conceming the subjéct or'scope.of i inquiry of a. chcra] grand jury o
In re Caremark International; Inc. Securities. nga{mn, 94 C 4751 (N.D: Ii). 7 uly 24, 1897).. o B
Likewise, a recipient of a Federal gmnd jury subpoena is:not precluded from dlsclosmg the ..
subpoena to others. See In re Grand Jury. Subpoena Duces Tecum, Dated December 9, 1983, B
575 F. Supp. 1219, 1221 (E.D. Pa;; 1983); In re Vescovo S}mcial Grand Jwy, 473 F, Supp. 1335 BN
1336 (C.D. Cal; 1979) Thus, the rules govering grand jury secrecy do not prohibitthe. -
Governor’s Office or agencies under the Govemor's comrol fmm disclosmg Federai subpoenas ’
in response 10 & request under the Act. : :

The rcsponses of thc Ofﬁcc of thc Govemor to the BGA 5 requcst.s for dlsc!osure of
copies of Federal grand jury subpoenas c!early do not sahsfy the Tequirements.of the Act. The -
Office of the Governor has failed to establish that the Pederal prand jury subpoenas fall within. ~ @8

the exemptions in subsections 7(1 X3, 7(1)(!) or 7(1)(n) of the Act or that the United. Sxaxes
Attorney has taken steps to mandate secrccy of the-grand j jury subpocnas Withoit Jegal support,”  [ER
the Office of the Govemor and the agencies under his control cannot withhold Federal grand jury [
subpoc.nas i th:u' poascsslon and ust rclcasc thcsc documcnts putsuant toa FOIA requcst o

T Respectfully, % 3

. Temy Mut S
. Publie A,cccss Counselor
;Assxstant A.ttomey General

: D#nsprehe,cht'ter Government AA.;s"s"ociaﬁon -
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BETTER

GOVERNMENT
ASSOCIATION

November 7, 2006

Mr. Gary S. Shapiro

First Assistant United States Attorney
219 S. Dearborn, Suite 500

Chicago, IL 60604

Dear Mr. Shapiro:

I am writing you to find out if the Office of the United States Attorney for
the Northern District of Tllinois would intervene in a lawsuit the Better
Govemnment Association (“BGA”) is contemplating filing in the near future.

Beginning this summer, the BGA submitted several requests and appeals
under the Illinois Freedom of Information Act (5 ILCS 140/1 et seq.) to the Office
of the Governor. The BGA asked for, among other things, copies of any
subpoenas issued to the Office of the Governor by the United States Attorney (see
attached correspondence).

The Office of the Governor denied our requests for the subpoenas (see
attached correspondence). A letter from the Illinois Attorney General’s Public
Access Counselor stating the subpoenas should be released (see attached
correspondence) did not lead to the subpoenas being produced.

At this time the BGA is considering filing suit in state court seeking
production of the subpoenas given the Office of the Governor’s refusal to
cooperate. Before filing any such suit, I would like to know if your office will file
a motion to intervene in such a suit in order to halt the proceedings.

I realize that Department of Justice rules and regulations may prohibit you
from answering my question. However, if there are no such prohibitions, I would
appreciate a reply at your earliest convenience.

Again, the BGA is only contemplating a lawsuit at this time and outside
legal counsel has not yet been retained. However, if we decide to move forward I
would expect the suit to be filed before the end of the year, if not before the end of
this month.

Please feel free to call me if you have any questions about this matter,

Sincerely,

Ja:
Ex Director

ix East Adams, Suite 608, Chicago 1. 60603
¥ 312-427-8330 ¥ 312-386-9203

www.bcteergov.org
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U. S. Department of Justice

United States Attorney
Northern District of Illinois

Dirksen Federal Building
219 South Dearborn Street, Sth Floor
Chicago, Hlinois 60604

J une 20, 2006

Attomey General Lisa Madigan
Office of the lllinois Attorney Genera)
State of Illinois Center, 12" Floor

100 West Randolph Street

Chicago, Illinois 60601

Dear Attomey General Madigan:

['write this letter to memorialize our conversations of May 24 and 25, 2006, and to express
my appreciation for your professional handling of our request to refer your investigation of allegedly
illegal hiring by the current State of Illinois administration to the Federal Bureau of Investigation and
the United States Attorney’s Office. Although it is not possible due to federal grand jury strictures
to provide you with particularized detai] of our ongoing investigation, it is appropriate to outline
briefly our reasons for requesting that your pffice’s investi gation be merged into ours to avoid the
problems inherent in overlapping investigations which in this case would inevitably have the net
effect of ham-stringing the ability of either investigation to be completely successful.

As we have discussed, this office and the FBI began investigating allegations of fraudulent
hiring practices by State of Illinois executive branch officials about one year ago, and opened a
second investigation late last summer. Those investi gations have now been merged and involve the
alleged rigging of state employment practices to enable political hiring in violation of Rutan and
include, among other things, the preparation of fraudulent hiring documentation. Qur invest gation
has now implicated multiple state agencies and departments and we have developed a numbet of
credible witnesses,

While we were conducting our investigation,
in November 2005 your office independently also obtained information concerming
fraudulent hiring practices at two state agencies and commenced an investigation of those
___ allegations. Addmgna!1de.tbatyaumfﬁcehasbeguﬂd%s-iﬁmﬁgaﬁmﬁheﬁwgaﬁmr“’*'_“
which you believe would cause a
broadening of your existing investigations to other state agencies. Since advising us of your
investigations in oxder to make sure that our investi gations were coordinated so as not to interfere
with each other, it has become clear that our investigations would, in fact, cover some common
ground and might involve some of the same witnesses. During the discussions between our offices




VRN 44l d]=] 14,30 JlLdL o4y DG RaE yub

Altorney General Lisa Madigan
June 20, 2006
Page 2

that ensued, we agreed that this was not an investigation in which the subject matters could be neatly
divided or one where we could work effectively in parallel. In addition, both offices recognized that
the inevitable duplication of effort would not only be wasteful of time, resources and manpower; but
more importantly would have the potential for inadventent interference with each other’s
investigation — with the inevitable result of overlapping and possibly conflicting witness interviews,
confusion among witnesses as to their status and to whom they should provide information, and the
impossibility of coordination due to grand jury secrecy limitations.

We are also sensitive (o ensuring the maximum recovery of possible State of Illinois losses
from the alleged criminal conduct we are investigating. I assure you that we will vigorously seek
to protect the State’s interest in this regard, as we would for any victim of an alleged crime. In
particular, should there be a federal indictment resulting from our investigation, under the federal
Mandatory Victim Restitution Act (MVRA) any defendants convicted in any such case must be
ordered to pay full restitution to any victim. Furthermore, should the United States seek the
forfeiture of assets, we would likely agree to equitably remit any forfeited assets to any victim of the
crimes charged to the extent necessary to make the crime victim whole. And we can assure you that
if, through our investigation and any subsequent trial, we are able to demonstrate that the State of
[linois was such a victim, we would pursue whatever remedies are available through restitution or
forfeiture to return any losses sustained by Illinois to the state’s coffers.

For all of these reasons, you have graciously deferred to our investigation. Werecognize that
significant effort was expended by your office conceming allegedly illegal hiring activities, and
appreciate the professionalism of the Office of the Illinois Attorney General in concluding that the
most important consideration for both our offices is that the very serious allegations of endemic
hiring fraud be thoroughly and expeditiously investigated and, if appropriate, prosecuted.

On a personal note, I know that you have committed significant resources to the efforts to
investigate public corruption and have assigned particularly talented attorneys to that effort. |
appreciate the approach you have taken in this matter, and will be cognizant, as you suggest, that if
we determine that there is criminal conduct which cannot be reached by federal prosecution and for
which there is the possibility of state action, to make that information immediately available to you
where appropriate. And while I know that you expect nothing more than that my office and the FBI
conduct the federal investigation professionally and expeditiously, please be assured that when the
circumstances of the investigation permits, [ hope to publicly recogmze the contnbunon of your
office.

It goes without saying that whatever the outcome of the present inquiry, we look forward to

a continuing, coopcrative relationship. ~

Very truly yours,

ol Kf
PATRI J GER_ALD
United States Attorney
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BENT U5, U.S. Department of Justice
United States Attorney
Northern District of IMinois
Ggry S .Shqoira ) Everett McKinley Dirksen Building (312) 353.5306
First Assistant United States Attorney 219 §. Dearborn St., 5th Floor Fax; (3/2) 353-6298

Chicago, IL 60604

November 13, 2006

Mr. Jay Stewart

Executive Director

Better Government Association
11 East Adams, Suite 608
Chicago, Illinois 60603

Dear Mr. Stewart,

I write in reply to your letter of November 7; 2006, inquiring as to the
position this office would take in the event the Better Government Association files
suit in state court seeking production of, among other things, copies of any federal
grand jury subpoenas which mady have been served upon the Office of the Governor
of the State of Illinois.

We are reluctant to opine on a hypothetical lawsuit, and can only tell you
that we will only take such action as we believe is authorized by law and necessary
to protect the secrecy and integrity of the federal grand jury process. Obviously,
such a decision cannot be made until a lawsuit is filed and we are in a position to
analyze its specifics and the relevant law.

While I cannot comment any further at this point, please do not take this
letter as either encouraging or discouraging the BGA from whatever course of action
you believe appropriate.

Very truly yours,

Gary S. Sh :

apiro
First Assistant
United States Attorney




IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
SANGAMON COUNTY, ILLINOIS

BETTER GOVERNMENT ASSOCIATION,
and DAN SPREHE

Plaintiffs,

THE OFFICE OF GOVERNOR ROD
BLAGOJEVICH

)
)
)
)
)
Vs. ) No.
)
)
)
)
Defendant. )
COMPLAINT
NOW COMES, Plaintiffs, BETTER GOVERNMENT ASSOCIATION and DAN SPREHE,
by Donald M. Craven and Howard W. Feldman, and for their complaint against Defendant, THE
OFFICE OF GOVERNOR ROD BLAGOJEVICH, state as follows:
1. Plaintiffs are the BETTER GOVERNMENT ASSOCIATION (BGA) and DAN
SPREHE. SPREHE is the Chief Investigator for BGA. The BGA was formed in
1923, and has as its mission to combat waste, fraud and corruption in government by
conducting investigative research and litigation to expose problems; and researching
policy solutions promoting transparency and accountability in government.
2. The Defendant is the Office of Governor Rod R. Blagojevich, the Governor of the
State of Illinois.
3. July 24, 2006, Plaintiffs submitted a‘request pursuant to the Illinois Freedom of
Information Act. (See Exhibit A)

4, On August 7, 2006, Defendant denied the request. (See Exhibit B.)

5. On August 31, 2006, Plaintiffs appealed that denial. (See Exhibit C.)




6. On September 15, 2006, Defendant denied the appeal. (See Exhibit D.)

7. Certain of the records requested are the subpoenas received by the Office of the
Governor from the U.S. Attorney between January 1, 2006 and July 24, 2006.

8. The exemptions claimed by the Defendant do not apply to the copies of the
subpoenas requested by Plaintiffs in paragraph 1 of the FOIA request dated July 24,
2006. See Exhibit E, a letter from Attorney General Lisa Madigan to DEFENDANT
on these issues.

WHEREFORE, Plaintiffs pray that this court enter an order compelling the release of these

subpoenas as requested on July 24, 2006, and for costs and attorneys fees as contemplated by law.
Respectfully submitted,

BETTER GOVERNMENT ASSOCIATION and
DAN SPREHE, Plaintiffs

/U)-\

By: ‘
Donald M. Craven, Attorney for Plaintiffs

Donald M. Craven, P.C.

#6180492

1005 North Seventh Street
Springfield, IL. 62702

Telephone: 217/544-1777
Facsimile: 217/544-0713

E-Mail: don@cravenlawoffice.com

Howard W. Feldman

Feldman, Wasser, Draper & Benson
1307 South Seventh Street
Springfield, IL 62703

Telephone: 217/544-3403
Facsimile: 217/544-1593
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Dan Sprenc _

Chief Investigator

Better Government Association
11 East Adams, Suite 608’
Chicago, Illinois 60603:."
(312)3 86-9203 -

~ Dear Mr. Spréh’c'

This letter is in responsc to your Freedom of Informauon Act request dated J uly 24 2006. S
‘and rcccwed by the Ofﬁcc of the Govemor on July 27, 2006 C .

Your ﬁrst request for “any and all subpocnas for rccords or testnmony, issued to the State L
of Illinois by the United States Attomey s Ot't:cq between: January 1, 2006 and’ July 24, -
12006™ is denied. As you know, this Office.cannot confirm of deny thc existence of the -
documents requestcd Nonetheless, even: tf this Office were to have documents L
‘responsive to your request, such ‘documetits would be exempt from release under Section’

7(1)(a) of the Freedom of lnformatnon Act You have a nght 10 appeal thxs demal to the L
Governor’s Ofﬁce : . Lo ‘

Your secoud request for- “copxes of any. and all e-mails, mmomnda and other '
correspondence between the Office of the Govemor and any-execiitive agency, w1th
regard to said- subpoenas” is demed pursuant to sections 7( 1)(1) and 7( 1)(n) of the

Freedom of Informatxon Act

Pleaqe contact me w:th any quesnons '

Sincerely,

oy %\,

Allison M. Benway -
Legal Counsel

" EXHIBITB

o paeE 83 "
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Freedom of Informatlon Act Request '

o Dcar Govemor Blagqevxch

1 hereby appeal the demal of my July 24 2006 Freedom of Informanon :

: Act (FOIA) request for “any and all subpoenas for recorﬂs or tesummly msued 7

: agency, w1th regard to'said su’opoenas » (July 24 2006 request letter and
o August 7 2006 demal lettcr attached)

I havc sevcral Ob_]CCthﬂS to the August 7 2006 demal of both of my

 requests that s serve as the'basis for my appeal. .In respondmg to. my first Tequest |
" your counse} stated "[a]s you know; this Office canriot confirm:or' deny the’. - .
existence of the documents Trequested.” ? Given that earlier subpoenas were
- acknowledgcd by your admlmstmuon 1 was in fact ynaware of this eni gmatic h

position. The statement itself is oomplctcly non—re5ponsxve and dbsent any

, spemﬁc reference to a legxtunate statutory exemption to disclosure | treat itasa. ‘(A :
flat denial. The law js clear that demals must irclude “the reas(ms for the e
: demal " thus the dema] is mpropcr 5 ILCS 140/9(5)

I next address the hypothetxcal lmd out by your counsel 1hat “even if tlnsf‘.il ‘

Ofﬁce were to0 have documents responsive fo your request, such documems
" would be exempt from release.under- Section 7(1)(a)-of: the Freedom of -

Informatmn Act.” T'do not bélieve that hypothetlcal denials carry any wei ght

~ -with Tllinois" courts: . Further, if counsel invokes Sectior 7(1)(a), hypothencajlv ‘
" ornot, it would be apprectated ifhe or she-would specifically reference the:
‘“federal o Stafe lawor rules and- regulatlons adopted under federal or State” - .
- Jaw” that prolnblt dxsolosure '5JLCS 140/7(1)(a) Absent a specxﬁc Teference . . .
“to the alleged law, nile or regul:mon prohxbxtmg disé¢losure I consxdcr the demal o
; based on Secnon 7(1)(a) enonco%Js and w1thout legal authonty

u l ast Adama \um. (sox ("m.zgu n 606::3
: P512~4273 30. ruz-)%-\)-%

V\W\v ocxrcrgo\v utb

| EXHIBITC -
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The demal of my second request seemmgly contradlcts the ex:stenee/nong;ustmcc IR

. dichotomy presented by the response to the first tequest If there are no subpoenas a’
possibility suggested in the first response, then there should be: ‘no *‘emails, memorsnda :
and other correspondenc * related to-the subpoenas and: thisno need to invoke an-
exemption for imaginary records. - Your counse] did not; claim an mablhty to conﬁrm or

_deny the existence of the “emails, memoranda, and other coneSpondence she asserted

‘two exemptions, Sections 7(1)(:0 and. 7(1)(n) wl'uch 1eads me to* conclude the records oo Co

- the: first request do in fact exxst

The dema.l under Secnon (1)(1) is unproper because that pamcular exempnon
does not cover records that reflect final decisions.or orders of an Agency.. For example

.85 -

emails directing personnel staff to ‘supply hiring) records tothe Office of the: Governor are f o

not * [p]rehmmary drafts, notes recommendations, memoranda and other records in

- which opinions are expresscd or polxcxes or dctions are fomulated they are dxrectwes .
To the extent the requested records go beyond prelxmmarydxafts .opinions.a and'the hke :
they are subject to disclosure and if pamcuiax records contain both exempt : and
nonexempt information then your office is rcqmred to- “delete the mforrnatlon whlch is:”
exempt and make the.remaining information available for mspecnon and: copymg ”5"
ILCS 140/8 A blanket depial based on Secnon (l)(f) is unproper

‘ The demal under Secuon 7(1)(n) is: overly broad For example, 1f there is some.

- record of correspondence betwéen your office and outs1de counsel retained to deal wnh
the subpoenas that indicates hours billed.or the amount billed those records would be
subject to the Act without violating any aspect of the attorney client pmnlege If
particular records contain both exeinpt and nonexempt information then your ofﬁce s
required to “delete the mformanon which is exempt and make the remaining information’.

“available for mspecnon and eopymg"’ s ILCS 140/8 A blankct demal based on Sectlon
(D(n) 1s unpropcr . , i C o

’ If you or your counsel have any questlons about this appeal pleasc feel free IO ,
~ callmeat (312) 386- 9201. T look forward to yout reply and bope it is reﬂecuve of your a
vows to make Illmoxs government more transparent and accountable o

Smeerely,

' D,.;i.

Dan Sprehe -
Chief" Invesu gator

Ce: Allison Benway
7 William, Quinl'an'

Bradley Tusk- S
"Hon. LnsaMad:gan‘ PR
Tem Mutchler
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Rop R. BlaGojsevicH
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V.Soptenjbérr l’.5, 2006 . A ) . . o L - - g \

Dan Sprehe
. ohxcf Inv csur,agox
Better Govemment Assoclaﬂon
11 East Adams
- Suite 608 e
Chicago, Winois 60603
(312).386-9203.

Deaer Sprehe' »

Thls letter isin response to the appeal of your July 24 2006 Freedom of Infoxmatwn Act - - |
request dated August 31, 2006 and rcccwed by the Govemor s Ofﬁce of szens '
Assistance on September 6, 2006.

Your appeal of our Ofﬁce S. demal to prowde "COples of any and all subpoenas tor
records or tcsnmony" 18 derued : . : :

Your appeal of our Ofﬁce s domal to prowde “coples of a any and all e-mmls memoranda,:' _
and other correspondence between the Office'of the Governor and any executive agency, B
with regard to eald subpoenas” is domed : ' :

Your letter avers that “1f there is some record of cortespondence between your ofﬁce and -
outside counsel retained to'deal with the subpoenas that indicates hours billed or the'”

amount billed those: records would be: subject to the Act...”. However, your request for -
“copies of ‘any and a)l e-mails, memoranda, and other correspondence betwecn the Office

of the Govemor and any executive agency.with regard to, said’ subpoenas” does. pot”

encompass such documents,” If you are interested in re-styllng your request to mclude
‘ such documents the Of’ﬁce would be happy to consxder lt =

, Plcase coutaot me wrth a.ny questlons

T

atliédd M’Benway w
‘ L_cgal Counse]

o EXHIBITD -~
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OFFIGE OF THE ATTORNEY GENERAL
s*m’rx-: OF ILL!NO!S ~

Lisa Madigan -~

ATTORNEY GENERAL ..

© October 26,2006 .

Via Facsimle & US. Mﬁ" i

‘Mr. WllhamQumlan AT S T P S
General Counse] o o S R S
“Office of the Govemor .

. James R, Thompson Center - AR
- 100 West Randolph Street, 16 Floor o
Chxcago Illmoxs 60601 ’ .

X Dear Mr. Qumlan

'rhc Office of the Anomey Gencral has recewed numerous mqmm:s regardmg whether e
the Office of the Governor end agencies unde: the Govemor's coatrol must produce Federal -
grand jury subpocnas for inspection and- copymg pummnt 10 the’ prowsxons Of the: Frecdom of -
Information Act (thie Act) (5 ILCS 140/1 ef seq: (West 2004) ‘Among those who havc mqmred s -
the Better Government Association (BGA), whose request for ¢ copxcs of certainFederal. =~ . -
subpoenas was denicd by the Office of the Governor. Based upon the informiation with whxch we,
‘have been furnished, the exoeptxons to'the disclosure tequlrements of the Actcited by- the - :

* Governor’s office do not authorize mthlmldmgthe subpoenas  The purpose of this letter is'1o -
ensure that the Office of the vaemor and the. agencies under the Govemot 3 comrol properly
'rcspond to xequests for mformanon puxsuant 10 thc Act ’ o

Dunng the period. from July through October 17 2006 the BGA ind the O!ﬁce of the

- Govarnor have exchanged a mumber.of letters concerning the BGA's request for- copiesofthe. - . ff -
Federal grand j jury subpoenas. (C;opies of these letters are attached.) On July 24; 2006, the BGA

© filed its initial request for: information with'the Office of the Governor -seeking, among other - ¢ -
. documents; copies of any and all ‘subpoenas forrecords oF testimonty. issued to the State of Ilingis ;.
by the United States Attorney’s office between January 1; 2006, and July24; 2006. On August 1
2006, Ms. Allison Benway, Legal Counsél for the Office of the Govemor tesponded to the BGA e

by stating that the Office of the Govemor “cannot confim or deny the' existénce. of the ", -
dacuments requested 4o and tha: even xf:he Ofﬁce wm 10 have documcnts reapcnswe 10 your

500 Soum Ssroud Sm:ct. Snnmfteld Illmms 62706 o l"l7) 752-1090 o .TT'\" lZl7\ 7&%-2711 « an m'n 7&7 74\41

EXHIBITE o



U PAGE. 18-

12/64/2086 11:48 . 3124278348 . - CBGA e e
‘ FAX NO. 2177862661 -~ . P. 034

06T-26-2008 ‘THU 08:14 PH-ATTORKEY GENERAL

" Mr. William Quintan
- October 26, 2006
Pege 2 . :

‘Tequest, such documents would be eggh;pt' ﬁéiifr:léiiée per Sectmn 7(1)(a) of the Frccdom of Y
Information Act.”"On August, 31,:2006, the BGA appealed the denial of its request. . - -

The Office of the Goyernior denied this appeal on September 15, 2006. In that letter, in- . |
response to the BGA’s request for other documents relating to subpoenas issued by the United”
States Attorney’s office, Ms. Benway stated that the Governor's office would consider & request
for such records if the BGA was interested in “re-styling" it. The denisl letter failed to indieate,” -
as equired by the Act; that the requestor has a right to seek relief in the Circuit Count. -5 ILCS

140/9(a) (West 2004).

The BGA then sent a revised Freedom of Information Act request (FOIA request) to the -
Office of the Governor on Séptember 22, 2006. This revised FOLA request sought “all public -
records *** related to any subpoenas issued by the United States Attorney’s Office.” Ms. - .

.Benway. responded to the revised FOIA request on October 17; 2006, by providing some -
responsive documents, but stating without furiher elaboration, that “{cJerfain documents have
been withheld pursuant to 7(1)(f) and 7(1)Ym) of theé Act.” The BGA has indicated that the .~ .

- response did not include the Federa] subpo¢nas sought in both their original and revised FOIA .~
raquests; R, RS

The Act requires that “[eJach public body shall, promptly, either comply with or denya
wiitten request for public records” (§ ILCS:140/3(c) (West 2004)) and, if denying the request, .
shall provide the “reasons for the denial” 5 ILCS 140/9(s) (West 2004). . In ifs August 7, 2006,
responise to the BGA's request for copies of the Federal subpoenas, the Office.of the'Governor
stated, “this Office cannot confirm or deny the existence of the documents réquested. - -+
Nonetheless, even if this Office were to have docments responsive to your request, such
 documents would be exempt from release under Section 7(1)(a) {5 TLCS 140/7(1)(a) (West * -
' 2004)} of the Freedom of Infonmétion Act,” A response refusing to confirm or deny the .

existence of requested records does niot comply with the requirements of the Act:

- The Act also provides that *[e]ach public body shall make available to any person for
inspection or copying alf public records,” unless excepred by the Act. 5 ILCS 140/3(a) (West
2004). The Act definés “public records” to include all records and other documentary maierials
“baving been prepared, ot having been or being used; received, possessed or under the control of | -

any public body.” ‘5 ILCS 140/2(c) (West 2004).; Federal grand jury subpoenas received bya -
public body, including the Office of the Governor or pther State agencies, are not excluded from .~ =
the expansive definition of “public records” Thus, they may be withheld from disclosuce only it~ [if
they fall within one of the narrow exceptions contained ini the Act - =~ . ... - -



24/2805 '11:48 . 3124278348 ¢ . CIUBGAT o .0 paGE 11 S
00T-26-2008 Thy 06716 P ATTORIEY GENERAL - FeK O, 2772561 . b

Mr. William Quinlan
October 26, 2006 o
Page3 ‘

The Act states that its exemptions *“should be seen as limited exceptions to the general
rule that the people have a right to know the decisions; policiés, procediires; rules, stardards, and
other aspects of govemment activity thal afféct the conduct of gavémment and the'livés of anyor

- all.of the people.” 5 ILCS 140/1-(West 2004). Tllinois courts have repeatedly upheld this view, .
holding that “when a public body receives a proper réquest for informatién, it must comply with * -
that request unless one of the harrow statuitory exemptions set forth in. Section Tofthe Act . [
applies.”: lllinois Edvcarion Ass’nv. Illinois Staté Board of Education, 204 11l 2d 456,463: =~ - {1

-+ (2003). A public body withholdinig records has the burden of provitig that the recordsin -

. question falt within the exemption that it has claimed. ‘Chicago Alliance JorNeighborhood: - - =

- Safety v. City of Chicaga. 348 1Il. App, 3d 188; 198 (2004).. Thus, in résponding to the request - -

-for information under the Act, the Office of the Governor was fequired to enunciate ifs legal: - -
basis for withholding the requested records from disclosure. Ms: Béuway’s August 7,2006,
denial lefter cited only subsection 7(1)(a) of the Act s the basis for withholding copics of any .
Federal grand jury subpoenas received by the Office of the Governor or any State agencies under |
the Governor’s control. The mere citation to.subsection 7(1)(a) of the Act Without more does not @
satisfy that requirement. - T T T e

- Subsection 7(1)(d) of the-Act xempts from disclosure records that are “spécificelly
prohibited from disclosure by federal or State law of rules and regulations adopted under Federal.

- or Statelaw.” 5 ILCS 140/7(1)(a) (West 2004). Inher denial of the BGA request, Ms: Benway: [
cited no State or Federal laws or regulatory provisions which would except Federal subpoenas -
from disclosure under subsection.7(1)(a); nor did she provide any further explanation as 16 the
legal basis upon which the Office of the Governor was prechided from even ideniifying the .

existence of subpoenas respongive to the BGA's tequest: Based on the clear language of -
subsection 7(1)(a), unless the Federal grand jury subpoénas are “specifically prohibited from. |

 disclosure” by Federal or Sratelaw, ul

/ Federal or 8 ; or regulation, this exemption is not applicable.

. Ourrescarch has disclosed no Federal or tate statute, rule, or regulation that specifically
prohibits an officer or agenicy of the Statc of Illinois from releasing aFederal grandjury =~ .~
' subpoena pursuantto a FOIA sequest. ~ .©. - - o TE T
- Inher Ocrober 17, 2006, response to the:BGA’s request for “a copy of all publicrecords  ~ [
*** related to 'any subpoenas issued by the United States Attomey’s office,” Ms. Berway stated |
that “[c]enain documents have been withheld pursuant to Sections 7(1)(f) and 7(1)(ny 6f the.
Act.” Although the BGA request encompssseg the subpoenas as.well as gll related documients, it
is.not cloar from her response whether Ms, Benway intended to assert subsections (1)) and .
- 7(1)(n) a3 a reason for withholding copies of the subpoeias. To the extent that the Office of the .~ {8
dovernor was relylag on the exemptions in subsections 7(1)(f) aud 2(1)(e) of the Actasa basis - |
for withholding copies of Federal grand jury subpoenas, these siibsections clesrly do iot apply. ~ [f



1l:d8 3124276348 - . .. BGAL . f'.’?‘_G'-E»;E}'lét
G Bo-2006 THU 08116 P ATTORIEY GRNERAL, FAKNO 2T g

M. William Quinlan
October 26,2006 ~
Page 4 ' '

 Federal grand jury subpoenas do not fll withinthe catogory of documerts describedin
_ subsection 7(1)(f), which ‘exempts “[pleeliminary drafts, notes, recompiendations; memoranda’
and other records in which opinions.are expressed, or policies or actions are formuJated.” 5 ILCS

140/7(1)(5) (WCSF:2004)-. Subsection 7(1)(n) go\ram":'* :

- [cJommunications betwsen 2 public body and &n atiorney orauditor < L
.- representing the public btjc:ly_"thn,wqiﬂdrnot‘bevs,_ubject:todispbv'c‘ryin B
- litigation, and materials prepared or compiled by or for a public body in" -
-~ anticipation of a criminal, civil or.administrative proceeding upon the L
~ requestof an attomiey advising the public body, and materials prepared o -
- compiled with réspect to'?intémalsaudifavof.publ_iﬁc bodies, 5ILCS .= -
140/7(1)(m) (West 2004). -~ . e T

: Fédera_i grand jury subpoenas {ssued 1 the Office of the vacmb; o;"any'vStq;i:"a’gcnciés-u’nd’ér N
the Governor's control are riot communications between those entities ind manomey . - ..
. tepresenting them, -Likewise, these subpoenas were not “prepared or compiléd by or for” the .

Office of the Governor or any State agencles.urider the Govemnor’s contral. | -

- Inaddition to Ms. Beniway’s written. denidls of the BGA’s requests, the Office of the *. .
Governor has made public:statements indicating that ita basis for refusing to release copiesof
subpoenas may relate to the secrecy requirements surrounding Federal grand jury proceedings. In
‘considering-this argurent, we analyzed Federal Rule of Criminal Procedure 6(c)(2), which -
codifies the traditional rulé of secrecy of Fedetal grand jury proceedings. ‘Our review of thie law -~
has failed to find support for the position that the. Federal grand jury seczecy rules preclude the
- Office of the Governor or state agencies under the Governor’s control from releasing subpoenas -
* under the Act. AP B TR S

stenographers, operators of recording devices, typists, goverriment attorneys, and government . . . &
personnel who assist government attomeys in the enforcement of Federal criminal law - from < @ o
disclosing “matters occurring before thie grend jury.”. Fed. R. Crimi, P. 6(e)(2).’ The goupof | 8
~Rersons covered by the rule’s obligation of secrecy does not inﬁludé~wigigcsscsScar_-lcd‘upon.i,o'_f R
testify or provide documents to the grand jury. The rule also clearly provides that“[njo .. *.
obligation of secrecy may be impased on any, person except in accondance with this rule.” Fed.". "
‘R..Crim. P: 6(e)(2). T N S B

Rule 5(,,)@){-,53,,5‘,511}; proliibits a speclﬁcd gronp of péfrséps,’,—' grand jg'_r;q‘rs,, mrerﬁrc{érs‘,‘f R

~ Courts interpreting Rule 6(e)(2) have heid repeatedly thay the prohibition against. =~ . g X

., disclosure does not extend to-grand jury witnesses'or other persons who are not directly engaged .-~ k"
- in'the operations of the grand jury. ' Bunieiworth v, Smith, 494'U.S:624; 634:35 (1990); Unired - -~ (] -
States v. Sells Engineering, inc.,, 463 US; 418, 425 (1983); Halperinv. Berlandi, 114 FRD.3, -
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15 (D. Mass. 1986); In re Langswager, 392 F: Supp. 783, 788 (N.D: LIl: 1975); Fed R Crim.P. - §
6(e)(2) advisory committee’s note. Thus, grand jixy witnesses are not précluded from disclosing.
any knowledge they may have concemning the subject or ‘scope.of inquiry of aFedera) grand jury. . @& - -
In re Caremark International; Inc. Securities Litigation; 94 CA751 (IND: I July. 24, 1897).. ~ :§&:
Likewise, a recipient of a«Fédp;al’ggmﬂj\_nylmbpom}‘is:qotpreclutfed:‘fpoin"diScIOSii;'g':mp R A
subpoena to others. See In re Grand Jury Subpoena: Duces Tecum, Dated December 9, 1983, = &
575 F. Supp. 1219, 1221 (E.D. Ps; 1983); In re Vestova Special Grand Jury; 473 F, Supp. 1335,
1336 (C.D. Cal. 1979): Thus, the ules goveming grand jury secrecy do not prohibit the S
Govemor’s Office or agencies under the Govemor’s control from disclosing Federal subpoenas -
in responseé 1o 4 request under the Act: - - e Tl

- Theresponses of the Office of the Governor to the BGA’s requests for diselosure of . -+~ R
copies of Federal grand jury subpoenss clearly do niot satisfy the requirements of the Act, The .~ f-
Office of the Governor has fajled to establish that the Pederal grand jury subpoenias fall within. -

the exemptions in subsections 7(1)(a), 7(1)(f), or 7(1)(m) of the Act or that the United States
Attorney has taken steps to mandate secreey of the-grand jury subpoenas, Withoit Jegal support,” @R
the Office of the Govemnor and the agencies under his confrol cannot withhold Federal grand jury @R
. subpoenas ini their possession and must'release these documents pursuant i6 a FOIA request. . . @

= R“*“‘*"”YZ A
- Public Access Counselor ..~~~ .-
“AssistantAttorney General” . -

ce: D@A.SPféhﬁ,’ Bctter Gov'emiﬁenp Afs;{oéi;ﬁon N
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IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
SANGAMON COUNTY, ILLINOIS

BETTER GOVERNMENT ASSOCIATION,
and DAN SPREHE

Plaintiffs,

ROD R. BLAGOJEVICH, in his capacity as
Governor of the State of Illinois and THE OFFICE

)
)
)
)
)
vs. ) No. 07-MR-5
)
)
OF GOVERNOR ROD BLAGOJEVICH, )

)

)

Defendants.

AMENDED COMPLAINT

NOW COME Plaintiffs, BETTER GOVERNMENT ASSOCIATION and DAN SPREHE,
by their attorneys, Donald M. Craven and Howard W. Feldman, and for their Amended Complaint
against Defendants ROD B. BLAGOJEVICH and THE OFFICE OF THE GOVERNOR ROD
BLAGOJEVICH, state as follows:

1. Plaintiffs are the BETTER GOVERNMENT ASSOCIATION (“BGA™) and DAN
SPREHE. The BGA was formed in 1923. Its mission is to combat waste, fraud and
corruption in government by conducting investigative research and litigation to
exposé problems, and researching policy solution promotion transparency and
accountability in government.

2. | Defendants are ROD B. BLAGOJEVICH, in his capacity as Governor of the State
of Illinois and THE OFFICE OF THE GOVERNOR ROD BLAGOJEVICH.

3. On July 24, 2006, Plaintiffs submitted a requests to the Defendants pursuant to the

Illinois Freedom of Information Act, 5 ILCS 140 (“FOIA”). (See Exhibit A.)

-1-




On August 7, 2006, Defendants denied the request. (See Exhibit B.)

On August 31, 2006, Plaintiffs appealed the denial. (See Exhibit C.)

On September 15, 2006, Defendants denied the appeal. (See Exhibit D.)

Certain of the records requested are the subpoenas received by the Office of the
Governor from the United States Attorney between January 1, 2006 and July 24,
2006 (“Subpoenas™).

The Subpoenas are public records as defined by subsection 2(c) of FOIA. That
subsection states as follows:

(c) "Public records" means all records, reports, forms, writings, letters,
memoranda, books, papers, maps, photographs, microfilms, cards, tapes,
recordings, electronic data processing records, recorded information and all
other documentary materials, regardless of physical form or characteristics,
having been prepared, or having been or being used, received, possessed or
under the control of any public body. "Public records" includes, but is
expressly not limited to: (i) administrative manuals, procedural rules, and
instructions to staff, unless exempted by Section 7(p) of this Act; (ii) final
opinions and orders made in the adjudication of cases, except an educational
institution's adjudication of student or employee grievance or disciplinary
cases; (iii) substantive rules; (iv) statements and interpretations of policy
which have been adopted by a public body; (v) final planning policies,
recommendations, and decisions; (vi) factual reports, inspection reports, and
studies whether prepared by or for the public body; (vii) all information in
any account, voucher, or contract dealing with the receipt or expenditure of
public or other funds of public bodies; (viii) the names, salaries, titles, and
dates of employment of all employees and officers of public bodies; (ix) -
materials containing opinions concerning the rights of the state, the public,
a subdivision of state or a local government, or of any private persons; (x) the
name of every official and the final records of voting in all proceedings of
public bodies; (xi) applications for any contract, permit, grant, or agreement
except as exempted from disclosure by subsection (g) of Section 7 of this
Act; (xii) each report, document, study, or publication prepared by
independent consultants or other independent contractors for the public body;
(xiii) all other information required by law to be made available for public
inspection or copying; (xiv) information relating to any grant or contract !
made by or between a public body and another public body or private
organization; (xv) waiver documents filed with the State Superintendent of

2-



10.

11.

12.

Education or the president of the University of Illinois under Section 30-12.5

of the School Code, [FN2] concemning nominees for General Assembly
scholarships under Sections 30-9, 30-10, and 30-11 of the School Code;

[FN3] (xvi) complaints, results of complaints, and Department of Children

and Family Services staff findings of licensing violations at day care
facilities, provided that personal and identifying information is not released;

and (xvii) records, reports, forms, writings, letters, memoranda, books,
papers, and other documentary information, regardless of physical form or
characteristics, having been prepared, or having been or being used, received,
possessed, or under the control of the Illinois Sports Facilities Authority
dealing with the receipt or expenditure of public funds or other funds of the
Authority in connection with the reconstruction, renovation, remodeling,
extension, or improvement of all or substantially all of an existing "facility"

as that term is defined in the Illinois Sports Facilities Authority Act.

5 ILCS 140/2

A public body withholding records has the burden of proving the applicability of an
exemption, by citing to and explaining the particular legal basis under which the
requested documents are exempt. Lieber v. Bd. of Tr. Of S. Illinois Univ., 176 111.2d
401, 408, 680 N.E.2d 374 (1997). Despite Defendants’ claims that the Subpoenas
are exempt from disclosure, they have failed to specify a legal basis for this
exemption as expressly required by FOIA. Defendants’ cursory mention of §7(1)(a),
7(1)(f), and 7(1)(n) in their denial letters does not satisfy their burden of proving an
exemption with specificity.

Section 7(1)(a) exempts “[i]nformation specifically prohibited from disclosure by
federal or state law or rules and regulations adopted under federal or state law.” 5
ILCS 140/7(1)(a). However, Defendants’ denials failed to specify any such federal
or state rules or regulation applicable to the Subpoenas. (See Exhibits B and D.)

No Illinois law, rule or regulation exempts the Subpoenas.

No Federal law, rule or regulation exempts the Subpoenas.

3-



13.

14,

15.

16.

The secrecy requirements surrounding federal grand jury proceedings do not operate
so as to exempt the Subpoenas.

Federal Rule of Criminal Procedure 6(e)(2) states that only the following persons
have an obligation of secrecy regarding matters occurring before the grand jury:
grand jurors, interpreters, court reporters, operators of recording devices, persons
transcribing recorded testimony, government attorneys, and government personnel
assisting government attorneys in the enforcement of Federal criminal law. Grand
jury witnesses or other persons who are not directly engaged in the operation of the
grand jury are not subject to this secrecy requirement. Butterworth v. Smith, 494
U.S. 624, 634-35 (1990). Further, a recipient of a federal grand jury subpoena is not
prohibited from disclosing the subpoena. In Re Grand Jury Subpoena Duces Tecum,
Dated December 89, 1983, 575 F.Supp. 1219, 1221 (E.D.Pa., 1983). Thus, Federal
Rule of Criminal Procedure 6(e)(2) does not preclude Defendants from disclosing the
Subpoenas.

Federal Rule of Criminal Procedure 6(e)(2)(A) provides “No obligation of secrecy
may be imposed on any person except in accordance with Rule 6(e)(2)(B).

On November 7, 2006, Jay Stewart, Executive Director of the BGA, wrote a letter
to Gary S. Shapiro, First Assistant United States Attorney, inquiring into whether the
Office of the United States Attorney for the Northern District of Illinois would
intervene in a lawsuit the BGA contemplated filing against the Office of the
Governor Rid R. Blagojevich. (See Exhibit E.) Shapiro responded in a writing dated

November 13, 2006, as follows:



We are reluctant to opine on a hypothetical lawsuit, and can

only tell you that we will only take such action as we believe

is authorized by law and necessary to protect the secrecy and

integrity of the federal grand jury process. Obviously, such

a decision cannot be made until a lawsuit is filed and we are

in a position to analyze its specifics and the relevant law.
Letter from Shapiro to Stewart (November 13, 2006). (See Exhibit F.)

7. Since this case was filed on January 4, 2007, the Office of the United States Attorney
has not acted to intervene to protect this grand jury process. On January 4, 2007,
Stewart wrote Shapiro, advising him that the lawsuit was no longer hypothetical, but
was filed. (See. Exhibit G.)

18. Section 7(1)(f) exempts “[p]reliminary drafts, notes, recommendations, memoranda
and other records in which opinions are expressed, or policies or actions are
formulated.” 5 ILCS 140/7(1)(f). Subpoenas, by their nature, do not contain
formulations of opinion, policies or actions, and, thus, cannot be exempt by this
subsection. Certainly, a subpoena from a federal grand jury does not contain a draft
of a state policy.

19. Section 7(1)(n) exempts “[cJommunication between a public body and an attorney
or auditor representing the public body.” 5 ILCS 140/7(1)(n). Subpoenas do not
represent communications between a public body and an attorney representing the
public body, but, rather, an attorney adverse to the public body. Accordingly, they
are not exempt by this subsection.

WHEREFORE, Plaintiffs pray that this Court enter an order compelling the release of these

subpoenas as requested on July 24, 2006, and for costs and attorneys fees as contemplated by law.



Donald M. Craven

ARDC #6180492

Donald M. Craven, P.C.

1005 North Seventh Street
Springfield, IL 62702

Telephone: 217/544-1777
Facsimile: 217/544-0713

E-Mail: don@cravenlawoffice.com

Howard W. Feldman

Feldman, Wasser, Draper & Benson
1307 South Seventh Street
Springfield, IL 62703

Telephone: 217/544-3403

Facsimile: 217/544-1593

BETTER GOVERNMENT ASSOCIATION and
DAN SPREHE, Plaintiffs

By:

Donald M. Craven, Attorney for Plaintiffs

PROOF OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was forwarded by depositing
the same in a United States Pogst Office box in Springfield, Illinois, enclosed in an envelope, address
as identified above, with proper postage fully prepaid on August 7, 2007 to:

Thomas Londrigan

Londrigan, Potter & Randle, P.C.

1227 South Seventh Street
Springfield, IL 62703

Howard W. Feldman

Feldman, Wasser, Draper & Benson
1307 South Seventh Street
Springfield, IL 62703
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State of ifinois — Ofice of the Govemnor .

- Capitol Building -~ Room 207" -

Springfield, IL. 627081150 .

July 24, 2006

Pursuant to the Hinois Fresdom of Information Act (FOIA - § ILCS 140), the Beffer Gavemment -
'Aswciaﬁdn_mquoe‘aﬂ\efoﬂowig,mbbpmdm: R U

1. Copies of any and ail subpodnas for ecords of iestimony, ssusd o the State ofllinols

by tha United States Attomey’s Office, between January 1, 2008 and July 24, 2006,

2. Copies of any and all s-mails; memoaranda, and other comespondence between the Office

of the Governor and any executive agency, with regard o sald subpoenas and/or the =
’pmdﬂcﬂqnoflrecprds‘fnrmpil‘mme@of_:_ Yoo e

 2m a representative of a piblic interest orgmrzaﬂonthat publishes of dissenniﬁitqs Iformation,
and this mqumisnmdeasmdnmma and not for commercialuse. = . . . -

‘While the law allows your offica to withhokd hbmnﬁon,deemed‘lxempt"unde;thaunm ofthe’ .~
act (5 ILCS 140r7), m-mmumhmmmymmm.,mmmeexmm@),
does not apply. In addition; demltodlxphna_ﬁuu‘olhyradqctjons must be provided, specifically -
howthelnhmaﬁonvdﬂyho{diistaﬁ:brﬂy’&npt- B PR

am prepared (o make an administrative appeal, in the event your'oﬂida's}es'ponae s

unsatisfactory. Please Indicate the official to wham such an appeal should be directed.

1 am prepared to pay any fees nsoaabdwlm dupiicaling these documents, which can be sant to
" Batter Govemment Assocation ~ 11 Exst Adams Siet, Sue 08, Chicago, L 30603, o

inois law raquirais your office respand i this raquest within sovan (7) working days. if you have

S0y Questions ragarding thia request, pleass foef frea to contact me &t (312) 427-8330. Thenk
you in advance for your cooperation, T T o

Sincerely,
B

Chisf lnvestigator

CC: Office of the Govemor - General Counds! William Quintan® - S
+ llincls Atomey General, Public Access Counsslor Terry Mutchier .

1 Eaxe Adanis, Suire Sof, 'Chicagé 11 60604
! P 312-437-8330 #312-386.9205 . . -

© wwwbetcergov.org'

EXHIBIT A
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- OFRCE OF THEGOVERNOR .~
" . JRTC, 100 West RanDOLPH, SUVE16
) _ S Cr-ucmo.,. ltguops 60601 .
‘Rop R. BLAGOJEVICH
GOVERNOR

August 7; 2006
'VIAFACSIMILE

- Dan Spreie .
Chief Investigator
Better Government Association
11 East Adams, Suite 608
Chicaga, llinois 60603
(312) 386-9203

~ Dear Mr. Sprehe:

This letter is in rcspons§ to your Freedom of Information Act request dated July 24?'.2606. x
and received by the Office of the Governor on July 27, 2006. S :

Your first request for “any and all subpoenas for records or testimony, issued to the State

of lllinois by the United States Attorney's Office, between January 1, 2006 and July 24,
2006” is denied. As you know, this Office cannot confirm of deny the existence of the =~
documents requested. Nonetheless, even iF this Office were to have documents a
responsive to your request, such documeiits would be exempt from release under Section”
7(1)(a) of the Freedom of Information Act You have a right to appeal this denial to the . -
Governor’s Office. Lo S

Your second request for “copies of any and all é-mails, memoranda, and other =
correspondence between the Office of the Governor and any executive agency, with -
regard to said subpoenas” is denied pursuant to sections 7( 1)(f) and 7(1)(ni) of the.*
Freedom of Information Aet.” *. - . C T

Please contact me with any questions.

Sincerely, L “A . . AR ‘

' / S - .
Allison M. Benway - E : ‘. )
Legal Counsel ' - .

- EXHIBIT B,

© - oPaGE B3
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BOARD OF DIRECTORS

Thomas W, Golden - -
pricawaterhouseCoopers

President

Francls W. Beldier lll
Congoree River Uid, -

Pcf!nership
Vice President

Robert Carson
Gould & Ratner
Treasurer

Ann Regan
Hartis Associoles
Secrefory

Heward Alper
Eric Berin

Janna Bounds
Richard §. Bull, Jr.
Robert Comlil -

- Phil Clement
Seymour Cohen
Granger Cook, Jr.
E. David Coolidge iif
Margaret Dciey
williamn Donnell .
Michael Gervosno

" H.Roderic Heard

Victor Handerson
Peter Kone'
Melvin L. Kotten
Ludwig Kolman
Jonathan Kovier -
David Lundy

will W. Martin
Grant McCullagh
Scoft Nehs
Jomes Rotcliffe

Thomas Reynolds il

Heidi Rudolph
Sheilo Soegh’
John J. White
Melvin Wright"

Au‘g{m 3 '1. 2006

3124278348 - . UIUBGA o . o 0 CPagEed

BE T'f ER -
GOVERNMENY
l?sﬂcll'lﬁ“

‘I‘he Honorable Rod Blago_;evxch
- Govemor:
" Office of the Governor.-

100 W. Randolph; Sultg 16

. Chicago, IL. 60601
| -Re: Frcedom of Inf'ormatxon Act chuest

' Dcar Govcmor BlagOJCVlCh

D | hereby appeal thc demal of my July 24 2006 Freedom of Informanon ., ’

- Act (FOIA) request for “any. and all subpoemu for reconis or testimony, issued
- to-the State of Illinois by the United States Attomey's Office, between January

1, 2006 and July 24, 2006” and “copies of any and all emails, memoranda and _

' other correspondence bétween the Office of the Governor and any executive

agency, with regard to said subpoenas.” (July 24, 2006 request lcttcr and .

c August? 2006 demal letter attachcd)

I have scvcral obJechons to the August 7, 2006 dcmal of both of my ,
requests that serve as the basis for my appeal. In respondmg to my first request -
your counsel stated “[a]s you know, this Office cannot confirm or deny the .
existence of the documents rcqucsted " Given that earljer suhpoenas were

' acknOWchged by your admlmstrauon, I was in fact ynaware of this eni gmatic

position. - The statement itself is oomplctcly non-responsive and absent any
specific reference to a legitimate statutory exemption to disclosure I treat it as a
flat denial. The law js clear that demals must include “t.he feasons for the -

: demal . thus the dema] is 1mpropcr, S ILCS 140/9(3)

I ncxt address the hypothehcal lmd out by your counscl that “even if this -

* Office were to have documents responsive to your request, such documcnts ,
“would be excmpt ﬁnm release.under Section 7(1)(3) of the Fréedom of -

Information Act.” 1'do not believe that hypothetical denials carry any weight

-with Tllinois" courts. I-‘unher, if counsel invokes Section 7(1)(a), hypothetically.’
* or not, it would be appreciated if he or she-would specifically reference the: -

“fedéral or Stafe law. or rules and regulations adopted under federal or State”

Jaw” that prohibit disclosure.” S ILCS 140/7(1)(a). ‘Absent a specific reference
o ‘to the allcged law, nile ot regulauon proh1b1tmg dxsclosurc I consider the demal 4
. based on Sccuon 7(1)(a) erroncotm and thhout lcgal authonty -

1] l-mt Mnms \mu 698 C 'uuuo n. 60603
P 312-427- 8330 ] m-;ﬂh-y.o;

W W\' oclrcvz.o\ UTE

EXHIBIT C -
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The denial of my second request seetmngly com.radxcts the exlstence/nonexlstcncc

. dichotomy presented by the responise to the first tequest If there are no subpoenas,
possibility suggested in the first response; then there should be'no “emails, memoranda
and other- correepondenc " related to- the subpdenas and thus no need to invokean-
exemption for imaginary records. Your counse] did not- claim an inability to confirm or

_deny the existence of the “emails, memoranda, and other comspondence," she asserted .

two exernptions, Sections 7(1)(0 and 7(1)(n) Wh]ch leads me to conclude the records in
. the first request do in fact exxst : . , e

" The dema] under Section (1)(t) is \mproper because that pamcular excmpuon
does not cover records that reflect final decisions or orders of an agency.. For examplc

85 -

emails directing personnel staff to supply hiring records to the Office of the Goverrior are o

not * [p]rehmmaxy drafts, notes, recommendations, memoranda and other records in

- which opinions are expressed, or pohcnes or actions are foxmulated," they are duectxves

" To the extent the requested records go beyond prellmmarydra.ﬁs opinions and the like,
they are subject to disclosure and if paruculax records contain both exempt : and,

nonexempt informétion then your office is required to “‘delete the information which is.

exempt and make the remaining information available for mspectmn and copying.” 5

ILCS 140/8 A blanket denial based on Secuon (l)(f) is unproper ‘

4 The demal under Section. 7(1)(n) is overly broad. For example, nf Lhere is some
record of correspendence between your office and outside counsel retained to deal with
the subpoenas that indicates hours billed or the amount billed those records would be
subject to the Act without violating any aspect of the attorney client privilege. If

 particular records contain both exempt and nonexempt information then your office is -
required to “delete the information which is exempt and make the remaining information'.

available for inspection and copylng -1 ILCS 140/8 A blanket denial based on Secnon
(1)(n)is unproper : .

I you or your counsel have any questlons about this appeal please feel free 10 :
cail me at (312) 386-9201. I look forward to your reply and hope it is reﬂecnve of your
vows to make Illmoxs govemmcnt more transparent and accountable '

Smeerely,

| D,N

Dan Sprehe
Chief Investigator

Cc:  Allison Benway
- William, Qumlan
Bradley Tusk-
"Hon. LxsaMad:gan'
Tern Mutchler '
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OFFICE OF. THE GOVERNOR
JRTC, 100 WEST.RANDOLEH, SUITE 16
. (‘H'CACO ILLINOIS 60601

Rop R. BLacojevicH
GOVERNOR

September 1’5,2006 . _ " SR ST S

Dan Sprehe

Chief Investigator

Better Govemment Assocxaﬂon
11 East Adams. -

Suite 608 _‘
Chicago, lllinois 60603

(312) 386-9203

Dear Mr Sprehe: -

Thxs letter is in response to the appeal of your July 24 2006 Freedom of Inform.mon Act -
request dated ‘August 31, 2006 and received by the Govcmor s Oﬂ’lce of szens
Assistance on Septémber 6, 2006. .

Your appeal of our Office’s denial to provlde "c0p1es of any and all subpocnas for -
tecords or tcstxmony“ 18 denied. A )

Your appcal of our. Ofﬁce s dcmal to prowde ‘copics of any and all e-maxls. memoranda,‘
and other correspondence between the Office’of the Goveror and any executive agcncy, -
with regard to said subpocnas" is dcmcd

Your Jetter avers that “xf there is some record of cortespondence between' you: ofﬁce and .
outside counsel retained to-deal with the subpoenas that indicates hours billed or the ™
amount billed those records would be subject to the Act...” Howevcr. your request | for *

“copies of any ‘and all e-mails, memoranda. and other correspondence betwecn the Office
of the Governor and any executive agcncy with regard to said subpoenas” does pot”
encompass such documents; If you are interested in re-styling your request to mclude
such documents. the Office wou]d be happy to consxder it. | :

Pleasc contect me with any queshons

/(/

Al‘éc‘ﬂ M. Benway
Legal Counsel

Smcexely.

- EXHIBITD
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BETTER

GOVERNMENT

ASSOCIATION
BOARD OF DIRECTORS November 7, 2006
Tﬁomus W. Golden Mr. Gary S. Shapiro
g:;?c‘;g,emousecoop ors First Assistant United States Attorney

219 S. Dearborn, Suite 500
Francls W. Beidler Il Chicago, I 60604
Congaree River Ltd.
Partnership s
Vice President Dear Mr. Shapiro:
Robert Carson I'am writing you to find out if the Office of the United States Attormey for
Gould & Rotner the Northem District of Illinois would intervene in a lawsuit the Better
Treasurer - Government Association (“BGA”) is contemplating filing in the near future.
Ann Regan Beginning thi the BGA submitted several ts and appeal
Haris Associates eginning this summer, the A submitted several requests and appeals
Secretary under the Ilinois Freedom of Information Act (5 ILCS 140/1 et seq.) to the Office
of the Governor. The BGA asked for, among other things, copies of any
EH?W;’: Alper subpoenas issued to the Office of the Governor by the United States Attomey (see
nc serlin

attached correspondence).
Janna Bounds

Richard S. Bull, Jr. The Office of the Governor denied our requests for the subpoenas (see

ﬁ;?g? Com T' I attached correspondence). A letter from the Ilinois Attorney General’s Public
Se;moeur:g;hen Access Counselor stating the subpoenas should be released (see attached

Granger Cook, Jr. correspondence) did not lead to the subpoenas being produced.

E. David Coolidge 1l

Morgarst Daley At this time the BGA is considering filing suit in state court seeking

William Donnall production of the subpoenas given the Office of the Govemnor’s refusal to
Michael Gervasio cooperate. Before filing any such suit, I would like to know if your office will file
H. Roderic Heard a motion to intervene in such a suit in order to halt the proceedings.
Victor Henderson
Peter Kane -’ I realize that Department of Justice rules and regulations may prohibit you
Melvin L. Katten from answering my question. However, if there are no such prohibitions, I would
Ludwig Kolman appreciate a reply at your earliest convenience.
Jonathan Kovler
David Lundy Again, the BGA is only contemplating a lawsuit at this time and outside
Will W, Martin legal counsel has not yet been retained. However, if we decide to move forward I
Grant McCullagh would expect the suit to be filed before the end of the year, if not before the end of
Scott Nehs this month.
- James Rotcliffe

Thomas Reynolds Il : Please feel free to call me if you have any questions about this matter,
Heidi Rudolph
Sheila Soegh Sincerely,
John J. White ——
Melvin Wright

Ja

Ex Director

11 East Adams, Suite 608, Chicago 1. 60603
¥ 312-427-8330 ¥ 312-386-9203

www.bctrergov.org EXHIBIT E
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B6/22/208 ¢
. , U.S. Department of Justice

n United States Attorney
Northern District of Ilinois
szry S S.hapt‘m Everent McKinley Divksen Building (312) 353-5306
First Assistant United States Atworney 219 5. Dearborn St., 5th Floor Fax: (312) 353-8298

Chicago, IL 60604

November 13, 2006

Mr. Jay Stewart

Executive Director

Better Government Association
11 East Adams, Suite 608
Chicago, Illinois 60603

Dear Mr. Stewart,

I write in reply to your letter of November 7, 20086, inquiring as to the
position this office would take in the event the Better Government Association files
suit in state court seeking production of, among other things, copies of any federal
grand jury subpoenas which may have been served upon the Office of the Governor
of the State of Illinois.

We are reluctant to opine on a hypothetical lawsuit, and can only tell you
that we will only take such action ag we believe is authorized by law and necessary
to protect the secrecy and integrity of the federal grand jury process. Obviously,
such a decision cannot be made until a lawsuit is filed and we are in a position to
analyze its specifics and the relevant law.

While I canpot comment any further at this point, please do not take this
letter as either encouraging or discouraging the BGA from whatever course of action
you believe appropriate.

Very truly yours,

Gary S. Shapiro :

First Assistant
United States Attorney

EXHIBIT F



BOARD OF DIRECTORS

Thomas W. Golden
PricewaterhouseCoopers
President

Francis W. Beidler lil
Congaree River Ltd.
Partnership

Vice Presiclent

Robert Carson
Gould & Ratner
Treasurer

Ann Regan
Harris Associates
Secretary

Howard Alper
Eric Berlin

Janna Bounds
Richard S. Bull, Jr.
Robert Carr il

Phil Clement
Seymour Cohen
Granger Cook, Jr.
E. David Coolidge i
Margaret Daley
William Donnell
Michael Gervasio
H. Roderic Heard
Victor Henderson
Peter Kane

Mehvin L. Katten
Lucwig Kolman
Jonathan Kovier
David Lundy

Will W. Martin
Grant McCullagh
Scott Nehs

James Ratcliffe
Thomas Reynolds Il
Heidi Rudolph
Sheila Saegh
John J. White
Melvin Wright

January 4, 2007

Mr. Gary S. Shapiro
First Assistant United States Attorney
219 S. Dearbom, Suite 500

Chicago, IL 60604

Dear Mr. Shapiro:

Attached you will find a copy of a lawsuit the BGA filed this morning in

Springfield against the Office of the Governor Rod Blagojevich.

Please feel free to call me if you have any questions about this matter.

Sincerely,

Jay Stewart
Executive Director

EXHIBIT G
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IN THE CIRCUIT COURT FOR THE SEVENTH JUDICIAL CIRCUIT

SANGAMON COUNTY, ILLINOIS

BETTER GOVERNMENT ASSOCIATION and

DAN. SPREHE,
Plaintiffs,

-vs- NO. 2007-MR-5
ROD R. BLAGOJEVICH, in his official
capacity as Governor of the State of Illinois,

" Defendant.

MOTION FOR SUMMARY JUDGMENT

REPORT OF PROCEEDINGS of the hearing held
before the Honorable PATRICK W. KELLEY on the 9th day of
January, 2008.

APPEARANCES:

MR. DONALD CRAVEN and
MR. HOWARD FELMDAN
Attorneys at Law

for the Plaintiffs,

MR. THOMAS LONDRIGAN,
MR. DOUGLAS QUIVEY and
MR. WILLIAM QUINLAN
Attorneys at Law

for the Defendant.

LAURA K. BERRY, CSR#084-1931
Official Court Reporter

716 Sangamon County Complex
Springfield, IL 62701

(217) 753-6813
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WITNESSES

None

None

I NDEZX

DIRECT CROSS

EXHIBITS
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PROCEEDTINGS

THE COURT: This is 07-MR-5, Better Government
Association versus Blagojevich. Cause called for hearing
on Defendant's Motion for Summary Judgment, and who is
going to argue for whom here for the defense,

Mr. Londrigan, and the Plaintiff will be Mr. Craven.

Let me state for the record that there is
an initial issue as to whether the Defendant can
raise issues not set forth in his original denial of
the F.0.I.A. request.

I find that the Defendant can set forth
all issues, no case holds that he can't, and my
review is de novo, therefore I do not believe it
would be appropriate to limit the Defendant's
arguments at this time, so, Mr. Londrigan?

MR. LONDRIGAN: I'm glad I don't have to
reintroduce myself to the Court, with my disguise.

THE COURT: You look a little different.

MR. LONDRIGAN: And we agree that this is
essentially a question of law, and it is treated,
essentially, as the same thing as Cross-Motions for
Summary Judgment, and we didn't burden the Court with
additional briefs.

I think what is important in applying the
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law to the undisputed facts in this case is the
subject matter that we are attempting to address
here.

I think it is also undisputed and clear
that the subject matter are Federal Grand Jury
subpoenas out of the First District Federal Court
that are not producible under the federal F.O.I.A.

I say that, in part, because the First
District Appellate Court, where this Grand Jury sits
and where the United States Attorney is handling and
investigating this prosecution and where the clerk
holds these original subpoenas, has set up, I don't
want to call it an elaborate procedure, but a
procedure that's probably akin to most procedures
throughout the United States in each of the
districts to essentially protect the investigative
function and secrecy of Grand Jury proceedings, and
pursuant to that responsibility, the First District
has enacted Local District Court Rule 6.2, Records
of the Grand Jury in Possession of the Clerk. All
records maintained by the clerk are restricted
documents and shall be available only upon order of
the Chief Judge. This includes Grand Jury

subpoenas, and while those subpoenas have been
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served and placed on individuals, the Courts,
including the Northern District, before whom we
think this issue should have been raised, has taken
steps to protect the secrecy of information that
might be learned by possible individuals who might
be subject to prosecution, and as far as who
witnesses may be and what evidence may or may not
exist with respect to the subject of the
investigation.

If I understand the position -- the legal
position that's being taken by the Defendants in
this case, it is that because those who are served
with subpoenas are not enumerated in the statute
with respect to those who must maintain secrecy,
that therefore it has no application to someone in
this case who might be a state officer or a
statewide investigation is being investigated --

THE COURT: Isn't that what the statute says,
Mr. Londrigan, it applies only to enumerated people,
which means only by implication that it would not apply
to other people? On the face of the statute you have
some cases that might suggest otherwise.

MR. LONDRIGAN: That's -- that's true, however,

that involves the responsibility of the individual
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named, and if you will look at those named individuals,
each of them has something to do with the transcription
in the secret proceedings that are involved, and then it
is expanded to (i) (ii), to other officials of government
that say a United States Attorney might decide was
absolutely essential in going ahead with this
proceeding.

THE COURT: But never to the recipients of the
subpoenas?

MR. LONDRIGAN: That's right, and I understand
that.

I'm moving to that portion of the argument

where the three cases that are cited here, and that
are criticized by counsel in their brief as simply
reading past the issue that the Court just raised,
have gone further and looked at not those persons
that might be subject to the statute, but to the
information and the secrecy of the Grand Jury
proceedings, and gave specific reasons as to why
this has application to those other than those
specifically enumerated in the statute.

THE COURT: Those Courts have basically
legislated --

MR. LONDRIGAN: Pardon me?
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THE COURT: Those Courts have legislated additional
people into 6(e), 6(e) (2), they have additionally --
they have legislated additional people, in other words,
they enumerated people that Congress chose not to be
enumerated, but the Courts have enumerated, essentially.
Anyway, that's an observation. I know what the holdings
are, so -=

MR. LONDRIGAN: I don't interpret those cases --
without regard to whether or not you characterize that
as judicial legislation, I don't interpret those cases
as addressing that issue as to who was covered or who
was not covered.

What they are saying is regardless of
whether or not they are enumerated in a statute, we
are not going to add X, Y and Z as part of this
statute. We are going to address whether or not the
material requested should be protected under
existing statutes and rules that are administered by
Courts -- Federal Courts to determine whether or not
they should be protected, and in this case, these
subpoenas are treated as restricted documents by
rule of court.

Federal Criminal Rule 6.2, which is

Exhibit B that's attached to our brief, reads
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Federal Grand Jury subpoenas are restricted
documents which shall be available only on order of
the Chief Judge of the United States District Court
for the Northern District of Illinois, and then
cites the three cases that you mentioned, two of
which are from the Northern District in the 1980's,
and have -- are still, I believe, good law and have
been neither criticized or overruled by any of the

Federal Courts, and then the Wirebound Boxes case,

which I believe came out of Minnesota.

What we have here is akin to or you might
say the evil cousin or evil brother of forum
shopping, it is forum avoidance.

The U.S. Attorney, who is responsible for
presenting this evidence to the Grand Jury, has
taken the position that this disclosure could impede
the investigation, and therefore interfere with the
enforcement of law, and that's the underlying policy
that these three Federal Court cases have determined
with respect not to who is protected or who may not
do something, but to whether or not the substance of
these -- of this information falls under the
umbrella of Grand Jury secrecy to protect the nature

of the investigation.
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What we have here is two cases, two
parallel cases, both filed in Federal Court, or
excuse me, 1in State Court rather than in Federal
Court, because it is quite clear from these rules
and these cases that they could not or would not
receive the relief that they are asking for based on
their interpretation of the same statute that you
and I are talking about.

They have decided that they are going
to -- in a case of first impression of the State
Freedom of Information Act and have actually argued
in their brief, that it should trump these
provisions, these cases and this federal law.

The Illinois F.O.I.A., itself, turning for
-- for a moment not to what the federal law was and
would be and what the result would be under existing
statutes and regulations and rules and court
interpretation, the F.0.I.A., itself, says in the
same words that was used by Mr. Quinlan to deny this
request under the state statute, information -- it
was denied based on 7(1) (a), information
specifically prohibited from disclosure by federal
or state law or rules and regulations adopted under

federal or state law, and what we have argued is
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that Federal Rules of Civil Procedure, which is our
Exhibit A that's attached, under recording and
disclosing the proceedings, which enumerates unless
provided otherwise, the following persons may not
disclose, it is not intended to be all inclusive
with respect to the material that the Grand Jury is
considering in terms of its secrecy.

Exhibit A, Federal Rule of Civil Procedure
6(e), enumerates additional persons that are
required not to make disclosure, and that based upon
the fact that it names several that are intimately
concerned with Grand Jury proceedings does not mean
that it grants a carte blanche disclosure privilege
under either the federal or the state F.O.I.A.

THE COURT: What about that first sentence there,
Mr. Londrigan, no obligation of secrecy may be imposed
on any person, except in accordance with Rule
6(e) (2) (B), which are the enumerated people, what about
that? Should I -- are you asking me to ignore that
sentence?
MR. LONDRIGAN: No, these are the people that are

enumerated that have direct contact with either federal
law enforcement officials that are making the

investigation or participating in the secret proceedings
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of the Grand Jury.

THE COURT: I understand that.

MR. LONDRIGAN: We are not contending that anyone
that isn't enumerated here, including the Governor or
any state official, is covered or enumerated in this
statute. What we are saying is that the material that's
requested under the state F.O0.I.A. Act is not consistent
with federal law, the federal F.O.I.A., that these
individuals or groups that are named here are not part
of this process and could not meet the standard test in
Federal Court to gain access to this information.

In other words, they couldn't show a
particularized need because there was pre-existing
litigation going on, they couldn't come before a
judge to determine what they could receive or not
receive, and what they have done is to circumvent
this whole process in the Northern District in the
hopes that a state court judge would interpret the
state F.0.I.A. in a case of first impression
differently than a federal judge would interpret the
federal F.O.I.A.

The Defendants, by their own election,
decided not to respond to several other of the

subdivisions in our F.0.I.A., which would prevent,
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in addition to 7(1) (a), which was given by the
Governor's Office at the time that they refused this
information.

The Court ruled earlier that this is a de
novo proceeding and eliminated the waiver argument,
so we are somewhat in a no man's land, because we
are the only parties that haven't addressed these
other provisions, but I would point out to the Court
that even if the Court were still considering that
issue that all of these provisions are in pari
materia, they are not only in pari materia, they are
within the same statute, and if you look at the
language of each of these provisions, it is quite
clear that they fall under the original exemption of
7(1) (a), which is information specifically
prohibited from disclosure, and that's what this is
addressing. It is not addressing who, it is
addressing what information is specifically
prohibited from disclosure by federal or state law
or rules and regulations adopted under federal or
state law.

If you go down to the next Subparagraph b,
it includes information that, if disclosed, would

constitute a clear and unwarranted invasion of

12
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personal privacy information, and I'm talking about
Subparagraph 5 now, revealing the identity of
persons who file complaints or provide information
to investigative, law enforcement or penal agents --
agencies provided that identification to witnesses,
et cetera, all of this is linked into federal law
enforcement, and if you go to Subparagraph C,
further, again reading it, in pari materia, records
compiled by any public body and any law enforcement
or correctional agency for law enforcement purposes,
but only to the extent that disclosure would
interfere with pending or actually and reasonably
contemplated law enforcement proceedings conducted
by any law enforcement or correctional agency, and
that's exactly what's going on, albeit at the
federal level, and they are asking in the case of
first impression for you to interpret not who, but
what they are entitled to receive, without any
showing or any compliance with federal regulations
or rules.

Finally, Subparagraph a 1s obstruct an
ongoing criminal investigation. The person who is
occupying the constitutional office upon whom this

subpoena has been served has been asked directly for
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that reason, in an exhibit that's been attached
here, that it would interfere with the nature of
this investigation not to produce this material.

It is our position, I think is the bottom
line and will conclude my remarks, it is our
position that the interpretation that they are
asking that this Court make over the state F.O0.I.A.
is asking this Court, in fact they have asked this
Court expressly to rule that the state F.O0.I.A.
trumps federal law, which brings us to the last
issue that we assert here, both in our initial brief
and in our reply brief, that if the Court gives that
interpretation to the state F.O.I.A., that it does
offend the law, the rules and the regulations that
have been set up to decide these issues and to
protect the secrecy of the Grand Jury, and to do so
they are asking this Court to adopt an
interpretation which would offend the supremacy
clause of the United States Constitution, and by
that I mean either diametrically conflict with or
frustrate the purposes of the federal law, rules and
regulations by which Courts, legislators and
governors are required to abide, so we cited in our

initial brief a landmark Illinois case that pointed

14
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out the responsibility to a judge who sits on such
important issues of constitutional moment, and it
said that there is an obligation to give a
constitutional interpretation, by that I mean
constitutional under the federal constitution and
its supremacy clause, to a federal -- to a state
statute, not say that it means something different
or that it trumps federal law or regulation, but to
interpret it as the Illinois Courts have said that
Courts of original jurisdiction should interpret it,
and that's consistent with federal law.

I stand for any other questions. I have
tried to make this as short and direct as to what
our position is, and I know from appearing in front
of you in this and other cases that you are familiar
with all these briefs. I don't want to reargue any
of these cases, but I think, and this is just a
personal opinion, that the reason that this is
visited here in the State Court in Chicago is that
these petitioners, in utilization of this statute,
are attempting to circumvent, to frustrate and
actually come into conflict with federal rules and
regulations that have been set up to decide the very

issues that this Court is being asked to decide on

15




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

16

as a case of first impression in this state.
THE COURT: I didn't even know there was a case in
Chicago, that's really no concern of mine.
I do have one question for you,
Mr. Londrigan. Say a person receives a Federal
Grand Jury subpoena from the Northern District of
Illinois. Could that person be subject to either
the contempt powers of the Court or criminal
prosecution if that person voluntarily discloses
that subpoena to somebody else?
MR. LONDRIGAN: No, sir.
THE COURT: All right, thank you.
MR. CRAVEN: I will be very brief, Your Honor.
The problem that the Governor has in this
case is that he can't find a rule in support or a
law that supports his position.
Your Honor pointed out that the -- that
Paragraph A of 6(e) (2) very clearly says that no
obligation or secrecy may be imposed on any person
except in accordance with 6(e) (2) (B).
If the Governor wanted -- Mr. Londrigan
has said if the Governor wanted to stand on the
street corner and proclaim to the world that he got

a subpoena from the United States Grand Jury in
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Chicago, he could do so without fear of retribution.

This is a public record under the -- as
defined by the Illinois Freedom of Information Act,
and there is no exemption, and the Governor has yet
to cite an exemption that provides a reason to
withhold this document.

The Federal Rule 6 -- Federal Rule of
Criminal Procedure Rule 6 doesn't apply. The local
rule in the Northern District relates to matters
held by the clerk, doesn't relate to matters held by
witnesses before the Grand Jury.

If the Governor had been called before the
Grand Jury to testify and wanted to walk out the
door and proclaim to the world what he said to a
Grand Jury sitting in the Northern District, he
could do so, again, without fear of retribution.

7, the first exemption, the federal law
exemption simply doesn't apply. They have pointed
to no federal law or federal rule that applies.

They cite a couple of the law enforcement
exemptions, particularly , (c) (1) and (c) (8). It is
important that the Court read those exemptions,
including the prefatory language, records

compiled -- I am paraphrasing, for law enforcement

17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

18

purposes are exempt from disclosure, but only to the
extent that disclosure would interfere with pending
or actually and reasonably contemplated law
enforcement proceedings or -- but only to the extent
that disclosure would obstruct an ongoing criminal
investigation.

There is not a fact in this record, there
is not an affidavit from the Governor establishing
any factual basis for the application of those
exemptions.

It has been the law, and to say this is
not a case of first impression, it has been the law
in the State of Illinois from at least the Bowden
decision in 1989 that if someone wants to assert the
interference with law enforcement or obstructing an
ongoing investigation, that creates a fact question,
it is not enough to file -- to make the conclusion.
In that case there was at least an affidavit, a
conclusory affidavit, but it is not enough to just
claim the conclusion that this would interfere with
an ongoing investigation. There is nothing in this
record to support the application of either of those
exemptionsi

To the contrary. There is in this record
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an affidavit from my client that shows that the
United States Attorney for the Northern District of
Illinois was informed of this request, was informed
that this litigation would be forthcoming, and was
informed after litigation was filed, and they have
taken no action to inform this Court that the
release of these subpoenas would interfere with
whatever it is that they are doing, if anything, or
would obstruct anything that they are doing, if
anything.

I would point the Court to the decision of

Brady-Lunny vs Massey, the Sheriff of DeWitt County.

We were seeking access to Sheriff's -- to jail
records. The United States Attorney knew how to
intervene in that case, the United States Attorney
knows how to intervene in this case.

If revealing these records, if disclosing
these records was going to interfere with something
or obstruct something, there needs to be a factual
basis to establish that.

The same with the privacy exemption. The
most important language in the privacy exemption
that the Governor cites, and you have to remember,

the Governor fought very hard to be the Defendant in
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this case. The Governor, in his official capacity,
Rod Blagojevich, in his official capacity as
Governor, fought very hard to be in this case.

The privacy exemption contains this
language, "Tﬁe disclosure of information that bears
on the public duties of public employees and
officials shall not be considered an invasion of
personal privacy."

The Fourth District Appellate Court in the

recent SIU vs Reppert decision re-enforced that that

language means something when they reversed Judge
Zappa's refusal to turn over an employment contract.
This is a matter of public record. This
is a public record, we have a public body, we have
no exemption.
I think judgment in this case is proper
for the Plaintiff, and I would entertain any
guestions.
THE COURT: Thank you, Mr. Craven.
Anything else, Mr. Londrigan?
MR. LONDRIGAN: Yes, Your Honor. I would like to
direct your attention to Rule 6(e) (3) (F), the Federal
Rules of Criminal Procedure, and also the comments of

the United States Supreme Court with respect to why that




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

21

process has been set up, it is on ﬁage 8 of our brief,
and, "A petition to disclose a Grand Jury matter under
Rule (6) (e) must be filed in the district where the
Grand Jury convened. Unless the hearing is ex-parte --
as it may be," and then it discusses about all the
people you have to give notice to if you are seeking to
gain information which is subject to protection as far
as pursuing a criminal investigation.

Footnote 4 at the bottom of the page in
interpreting this Federal Rule of Criminal Procedure
says, and I am quoting, "Quite apart from practical
necessity, the policies underlying Rule 6(e) dictate
that a Grand Jury's supervisory court participate in
reviewing such requests, as it is in the best
position to determine the continuing need for Grand
Jury secrecy. We conclude, therefore, that in
general, requests for disclosure of Grand Jury
transcripts should be directed to that Court that
supervised the Grand Jury's activities."

I would point out that the nature of the
information, rather than who the duty is imposed
upon, is the issue that's presented to this Court,
and transcripts are used interchangeably throughout

these rules with respect to Grand Jury subpoenas.
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This is a case that is filed in the wrong
court and raising the wrong issue. In other words,
what should be protected or who should produce it.
It is an issue which the Courts have anticipated and
set up tribunals to decide.

I believe sincerely, as does counsel on
the other side, that this is an issue of law, and it
is a law that cannot conflict with, compromise or
otherwise reach a different result than the Federal
Courts would reach in trying to protect the secrecy
of materials considered by a Federal Grand Jury.

THE COURT: All right, thank you very much, Mr.

22

Londrigan, and thank you, gentlemen, for your arguments

and well-crafted briefs, which have been very helpful
for me in deciding how to rule on this issue.

The State Freedom of Information Act
states that each public body shall make available to
any person for inspection or copying all public
records, either received, possessed or under the
control of that public body, however this is subject
to a number of exceptions which are to be narrowly
construed and which are set forth in Section 7 of
the Act. The Defendant bears the burden of proving

that an exception applies in any case.
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Now there are a number of exceptions cited
by the Defendant here. I'm going to specifically
talk about two of them.

The first one is 7(1) (a) of the Freedom of
Information Act, and there the issue 1s does federal
law prohibit a witness from disclosing a Grand Jury
subpoena. That's the issue under Section 7(1) (a).

A federal law we have talked about at some
length today i1s Rule of Criminal Procedure 6 (e) (2).
On its face, as we have discussed, it applies only
to the enumerated people and exempts everyone else,
including, one could only infer, witnesses who might
receive Grand Jury subpoenas.

Other rules cited by the Defendant are
found, for instance, 6(e)6 requires the Clerk of
Court to place subpoenas under seal, it doesn't
pertain to witnesses, it deals with the
confidentiality of court files, as does Federal Rule
of Criminal Procedure 6(e) (3) (F) and Local Criminal
Rule 6.2 of the Northern District of Illinois.

These rules deal with how information
contained in sealed clerks' files or court files are
to be disclosed or disseminated. They don't deal

with information that has been passed out of the

23
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courthouse like Grand Jury subpoenas.
Now of more interest to me have been the
cases cited by the Defendant, specifically Caremark,

Wirebound Boxes and Admiral Heating. I believe

these are all District Court cases, I don't believe
these are Appellate Court cases, the Federal
District Court cases where the judges have
judicially amended or essentially added to Rule

6(e) (2), to include Grand Jury subpoenas received by
witnesses.

I believe all of these cases are
distinguishable, because the subpoenas received
there were to private actors, that's the words the
Courts used, they are private actors and not elected
government officials subject to the Freedom of
Information Act.

Apparently there are no F.0.I.A. cases on
point or square with this case. Nevertheless these
cases seem to, as I mentioned, Jjudicially legislate
a test for disclosure of subpoenas by people not
enumerated in Section 6(e) (2).

In order to diclose, a particularized need
must outweigh the need for continued Grand Jury

secrecy.
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So I'm going to apply that test to this
case, and when I do, it seems to me the Grand Jury
subpoenas should be disclosed.

‘Here there is no competent evidence of a
need for continued secrecy. The only evidence of
need 1s what appears to be a boilerplate letter
saying disclosure could impede an investigation. It
was attached to the subpoena at the time of service.

Since then it has been years, I believe,
since that subpoena was served, the United States
Attorney's Office of the Northern District of
Illinois has been given every opportunity not only
to intervene, but simply to have informed this
Court, either by an affidavit to the Plaintiffs or a
letter giving this Court any type of information or
indication that continued Grand Jury secrecy was
important in this case. Had they done so, there is
no way I would order that the subpoenas be
disclosed.

Instead, we have information in the motion
that shows the U.S. Attorney's Office was notified
of a potential lawsuit as early as the Fall of 2006.
In response the First Assistant U.S. Attorney, Gary

Shapiro, replied in a letter to Plaintiffs stating,
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and I quote, "We will only take such action as we
believe is authorized by law and necessary to
protect the secrecy and integrity of the Federal
Grand Jury process."

They have taken no action whatsoever.
Because they have stood mute, the only conclusion I
can draw is that in their eyes there is no further
need for secrecy.

Weighing that need for secrecy against the
particularized need, we have to determine, I
suppose, whether there is a particularized need.
Here I believe that need is found in the Freedom of
Information Act, which states in the Act, and I
quofe, "People have a right to know the decisions,
policies, procedures, rules, standards and other
aspects of government activity that affect the
conduct of government and the lives of any or all of
the people."”

Here, because there is no demonstrated
need for secrecy, I believe the need for the public
to know outweighs that, and the balance clearly
favors disclosure. Thus, even if Caremark,

Wirebound Boxes and Admiral Heating have judicially

amended Rule 6(e) (2) to include receipt of Grand
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Jury subpoenas, the subpoenas must still be
disclosed.

Section 7(1) (c) (1) of the Freedom of
Information Act does not apply because subpoenas are
not, quote, compiled by law enforcement agencies or
for law enforcement purposes, close quote. They are
instead issued by the Federal Grand Jury, and for
the reasons discussed earlier, there is no evidence
that disclosure would obstruct an ongoing criminal
investigation.

Those are the issues I'm going to address
here, specifically I find the remaining arguments
put forth to be without merit. I don't believe this
violates any constitutional provisions. Obviously
if I were going to set about ordering disclosure of
files in the federal clerk's file up in Chicago,
that would be a situation of constitutional
implications, but here I am addressing documents
that are held in the possession of the Governor of
the State of Illinois, albeit Federal Grand Jury
subpoenas.

I think it is telling that the Governor or
anybody else can disclose a Federal Grand Jury

subpoena they have received to whomever they want.
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Clearly, if there were a law against it, they would
be in some kind of trouble, either contempt or
federal charges, but that's not the case.

So I'm going to deny the Defendant's
Motion for Summary Judgment. I believe the
Defendant is required under the Freedom of
Information Act to disclose the subpoenas, and I
believe as a corollary to that, I will allow the
Plaintiff's Motion for Judgment on the Pleadings.
I'm going to stay enforcement of the judgment for
thirty days to give you time to appeal, and I would
stay it during the pendency of the appeal.
Obviously, once they are disclosed, there is nothing
left to appeal. 1I'm not going to order an appeal
bond.

Yes, sir?

MR. CRAVEN: One last -- I think, Judge, in order
to allow the appeal, because there are other issues
involved here, because the Act also contemplates an
award of attorney's fees, I think the order of the Court
should include a 304 (a) finding.

THE COURT: I would make that finding. Do you want
to prepare a proposed order?

MR. CRAVEN: I will prepare an order and run it by
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Mr. Londrigan.

THE COURT: Okay.

MR. CRAVEN: But just so he can appeal, I think it
needs to have that finding.

THE COURT: Okay.

Anything else? All right.

MR. LONDRIGAN: Judge, we have prepared a Motion to
Stay. For the record, do we need to file that right
now?

THE COURT: I don't believe so. I am ordering that
it be stayed, obviously, and I -- you know, I assume
there is going to be an appeal either way. I suppose if
I had have ruled for you, there wouldn't be a need to
stay, 1f I ruled for the other side, there would be a
need to stay, otherwise, as I said, the appeal wouldn't
do anybody any good if these records were already
disclosed, so --

MR. QUIVEY: Your Honor, just so I am clear, is the
thirty days going to start upon submission of the order
after you do the the attorney fees?

THE COURT: It starts today.

MR. CRAVEN: The stay -- pardon me? I thought you
said the stay would stay in effect throughout the course

of the appeal?
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THE COURT: 1If there is an appeal, there is a stay
for thirty days. Now because they have thirty days to
appeal, once the appeal's filed, the stay stays in
place.

MR. QUIVEY: I guess my question is when does the
judgment issue, is it before or after the attorney fees,
because normally in Federal Court --

MR. FELDMAN: That's the reason for the 304 (a)
application, that says there is no just reason to delay
appeal, and then we can do the attorneys' fees whenever
we do the attorneys' fees.

THE COURT: After the appeal, most likely.

MR. FELDMAN: Right.

THE COURT: If it comes up at all.

MR. CRAVEN: And to answer your question, Doug, I
will try and get the order down to you today.

THE COURT: I will enter any order nunc pro tunc
today whenever I get it.

MR. CRAVEN: Thank you, Your Honor.

THE COURT: Thank you very much. Everybody have a
good day.

(Hearing adjourned)
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IN THE CIRCUIT COURT FOR THE SEVENTH JUDICIAL CIRCUIT

SANGAMON COUNTY, ILLINOIS

I, Laura K. Berry, an Official Court Reporter
for the Circuit Court of Sangamon County, Seventh
Judicial Circuit of Illinois, do hereby certify that I
reported in shorthand the proceedings had on the hearing
in the above-entitled cause; that I thereafter caused
the foregoing to be transcribed into typewriting, which
I hereby certify to be a true and accurate transcript of
the proceedings held before the HONORABLE PATRICK W.

KELLEY, Judge of said Court.
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Laura K. Berry
Official Court Reporter
License #084-001931

Dated this 15th day
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you [31] 3/18 5/21 6/1 7/9 8/5 8/11 9/7
10/19 12/12 12/22 13/7 13/17 15/15
15/15 16/4 16/12 19/23 20/19 21/6 21/6
22/12 22/13 28/11 28/22 29/11 29/13
29/20 29/22 30/16 30/19 30/20

your [8] 16/13 16/17 20/21 20/22 22/13
29/18 30/15 30/19
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Z

waiver [1] 12/5

walk [1] 17/13

want [4] 4/13 15/16 27/24 28/22

wanted [3] 16/21 16/22 17/13

wants [1] 18/14

was [19] 6/5 7/11 7/12 9/15 9/19 9/21

11/13 12/1 16/2 18/18 19/3 19/3 19/4

19/5 19/18 25/8 25/10 25/16 25/21

way [2] 25/18 29/12

we [29] 3/19 3/22 4/2 5/2 7/14 7/16 8/11
9/1 9/24 11/3 11/6 12/6 12/6 14/11
14/23 19/13 20/14 20/14 21/16 23/8
23/10 25/20 26/1 26/1 26/10 29/7 29/8
30/10 30/11

Weighing [1] 26/9

well [1] 22/14

well-crafted [1] 22/14

were [6] 12/9 19/13 24/13 27/15 28/1
29/16

what [22] 3/24 5/7 5/18 7/6 7/13 8/11
9/1 9/15 9/16 9/24 10/15 10/18 11/6
11/15 11/16 12/16 12/18 13/18 15/13
17/14 22/3 25/6

what's [1] 13/15

whatever [1] 19/8

whatsoever [1] 26/5

when [3] 20/11 25/2 30/5

whenever [2] 30/10 30/18

where [6] 4/9 4/10 4/11 6/13 21/3 24/7

whether [7] 3/8 7/9 7/14 7/16 7/19 8/21
26/11

which [21] 5/20 7/23 8/2 8/6 8/10 10/1
10/3 10/18 11/24 12/1 12/15 14/10
14/18 14/22 21/7 22/4 22/14 22/21
22/22 26/13 31/11

while [1] 4/24

who [19] 3/4 5/5 5/6 5/12 5/14 5/16 7/11
7/11 8/14 8/20 8/20 12/17 13/3 13/17
13/22 15/1 21/21 22/3 23/12

whole [1] 11/17

whom [3] 3/5 5/2 13/23

whomever [1] 27/24

why [2] 6/19 20/24

Zappa's [1] 20/12




IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
SANGAMON COUNTY, ILLINOIS

BETTER GOVERNMENT ASSOCIATION, }
ind DAN SPREHE )
)

Plaintiffs )

)

V3. ) No. 07-MR-5

)

RO B BLAGOJEVICH, in his capacity as )
Ciovernor of the State of lllinois and THE OFFICE )
GOVERNOR ROD BLAGOJEVICH, )
)

Defendants. )

ORDER

f

CAUSE COMING for hearing on Defendant’s Motion to Recéﬁéiéér f»'@g‘b&{b el jf?“’”

Reconsider is denied. The stay is extended for a period of 48 hours to allow the Defendant to file
a notice of appeal; and if an appeal is properly filed, the stay shall continue during the pendency of
the appeal unless vacated by the appellate court.

This Court will take no action on the Plaintiff’s Petition for Attorneys Fees pending
consideration of the merits of this matter before the Appellate Court.

Pursuant to Supreme Court Rule 304 (a), the court explfessiy determines that there is no just
reason for delaying either enforcement or appeal or both.

Entered this 3rd day of March, 2008,

7
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I ED
NO. 4-08~-0173 NGY 1 9 2008 ;
IN THE APPELLATE COURT '

OF ILLINOIS

FOURTH DISTRICT

BETTER GOVERNMENT ASSOCIATION and DAN

Appeal from
SPREHE,

)
) Circuit Court of
Plaintiffs-Appellees, ) Sangamon County
. ) No. Q07MES
ROD R. BLAGOJEVICH, in His Official )
Capacity as Governor of the State of )
Illinois, )
)

Honorable
Patrick W. Relley,

Defendant-Appellant. Judge Presiding.

JUSTICE STEIGMANN delivered the opinion of the court:

This case presents the question of whether the recipi-
ent of a federal grand jury subpoena, acting as a public official
for the State of Illinois, has the discretion to refuse a request
to disclose that subpoena, pursuant to the Illinois Freedom of
Information Act (FOIXA) (5 ILCS 140/1 through 11 (West 2006)). We
conclude that in this case, the public official does not have
such discretion.

In August 2006, defendant, Rod R. Blagojevich, in his
official capacity as Governor of the State of Illinois, denied
the request of plaintiffe, the Better Government Association and
Dan Sprehe (collectively, BGA), to disclose federal grand jury
subpoénas and related correspondence, pursuant to the FOIA. In
September 2006, the Governor reaffirmed his earlier denial.

In August 2007, the BGA filed an amended complaint,
requesting, in part, that the trial court issue an order compel-
ling the Governor to disclose the subpoenas,

In October 2007, the Governor filed a motion for




summary judgment. In November 2007, the BGA filed a motion for
judgment on the pleadings. Following a January 2008 hearing on
the parties' respective motions, the trial court (1) denied the
Governor's summary-judgment motion and (2) granted the BGA's
motion for judgment on the pleadings.

The Governor appeals, arguing that (1) disclosure of
federal grand jury subpoenas, pursuant to the FOIA, ig preempted
by federal law; (2) the subpoenas the BGA secks are exempt from
disclosure under various sections of the FOIA; and (3) the trial
court's order should be reversed because of newly discovered
evidence, We disagree and affirm.

T. BACRGROUND

In July 2006, the BGA requested that the Governor
provide copies of documents, pursuant to the FOIA (5 ILCS 140/1
through 11 (West 2006)). Specifically, the BGA sought the
following:

"l1. Copies of any and all subpoenas for
records or testimony, issued to the State of

Illinois by the United States Attorney's

Office, between January 1, 2006[,] and July

24, 2006,

2. Coples of any and all e-mails, memo-

randa, and other correspondence between the

Office of the Governor and any executive

agency, with regard to said subpoenas and/oxr

the production of records for compliance
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thereof .

In August 2006, the Governor denied the BGA's request,
claiming that if such subpoenas existed at all, they were exempt
from disclosure, pursuant to section 7(1) (a) of the FQIA (5 ILCS
140/7(1) (a) (West 2006)). The Governor also denied the BGA's
request for any correspondences related to the subpoenasg as an
exemption, pursuant to gections 7(1) (f) and 7(1) (n) of the FOTA
(5 ILCS 140/7(1) (£), (1) (n) (West 2006)).

Later in August 2006, the BGA appealed the Governor's
denial, pursuant to section 10(a) of the FPOIA, which provides, in
part, that "[a]lny person denied access to inepect or copy any
public record may appeal the denial by sending a written notice
of appeal to the head of the public body" (5 ILCS 140/10(a) (West
2006)) . In September 2006, the Governor denied the BGA's appeal.

In November 2006, the BGA sent a letter to Gary
Shapiro, first assistant United States Attorney for the Northern
District of Illinois, inquiring whether the United States Attor-
ney's office would intervene if the BGA filed suit against the
Governor seeking disclosure of the federal grapd jury subpoenas.
Later in November 2006, Shapirc responded, in pertinent part, as
follows:

"We are reluctant to opine on a hype-

thetical lawsuit, and can only tell you that

we will only take such action as we believe

ig authorized by law and necessary to protect

the secrecy and integrity of the federal

L] [aat o s Tiat T
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grand jury pfocess. Obviously, such a deci-

sion cannot be made until a lawsuit is filed

and we are in a position to analyze ite spe-

ciflce and the relevant law."

In January 2007, the BGA (1) filed a complaint request-
ing, in part, that the trial court issue an order compelling the
Governor to release the subpoenas and associated correspondence
and (2) provided Shapiro a copy of the filed complaint. 1In
August 2007, the BGA filed an amended complaint, requesting, in
part, that the court issue an order compelling the Governor to
release the subpoenas. (On appéal, the BGA does not present any
argument concerning the related correspondences.)

In October 2007, the Governor filed a motion for
summary Jjudgment. In support of the motion, the Governor claimed
that in addition to section 7(1) (a), the subpoenas the BGA sought
were exempt from discleosure under various sections of the FOIA
pertaining to "[rlecords compiled by any publie body for adminis-
trative enforcement proceedings and any law enforcement or
correctional agency for law enforcement purposes or for internal
matters of the public body." 8ee 5 ILCE 140/7(1) (c), (1) ({e) (i),
(1) () (vi), (1) {c) (viii) (West 2006). In November 2007, the BGA
filed a motion for judgment on the pleadings.

During the January 2008 hearing on the parties' mo-
tionsg, the Governor argued that the BGA's complaint called for
the disclozure of matters before the federal grand jury, which

was prohibited by Federal Rule of Criminal Procedure 6(e) (2)
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In announcing ite decision, the trial court stated the following:

"In order to disclose, a particularized
need must outweigh the need for continued
[glrand [jlury secrecy.

L

Here[,] there ig no competent evidence
of a need for continued secrecy. The only
evidence of need iz what appears to be a
boilerplate letter saying disclosure could
impede an investigation. It was attached to
the subpoena at the time of service.

*%% [S]ince that subpoena was served,
the United States Attorney's [olffice [for]
the Northern District of Illinois has been
given every opportunity not only to inter-
vene, but simply to have informed this
[clourt, either by an affidavit to [the BGA]
or a letter giving this [clourt any type of
information or indication that continued
[glrand [jlury secrecy was important in this
case. kk#

Instead, we have information in the
motion that shows the U.8, Attorney's
[0l £fice was notified of a potential lawsuit
ags early as the Fall of 2006. *#&¥*

[The United States Attorney has] taken
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no action whatsoever. Because they have
stood mute, the only conclusion [this court]
can draw is that in their eyes([,] there is no

further need for secrecy.

* % &

Here, because there is no demonstrated
need for secrecy, I believe the need for the
public to know outweighs that, and the bal-
ance clearly favors disclogure. *%%

* % %

I think it is telling that the Governor
or anybody else can disclose a [flederal
(glrand [jlury subpoena they have received to
whomever they want, Clearly, if there were a
law against it, they would be in some kind of
trouble, either contempt or federal charges,
but that is not the case.

S0 I'm going to deny the [Governor's]
[mlotion for [slummary [jludgment. I believe
the [Governor] is required under the [FOIA]
to disclose the subpoenas, and I will allow
[the BGA's] motion for judgment on the plead-
ings."
In a letter dated February 5, 2008, the United States

Attorney's office for the Northern District of Tllinois wrote the

following to the Governor:



"In response to your inguiry, the U.g.
Attorney's [o]lffice has served various grand
jury subpeoenas on the Office of the Governor
of the State of Illinois, seeking records
pursuant to an official criminal investiga-
tion of a suspected felony heing conducted by
a federal grand jury. With two exceptions,
noted below, the U.8. Attorney's [o] ffice
continues to request that you not disclose
the fact that the subpoenas have been served.
Any such digclosure could impede the investi-
gation and thereby interfere with the en-
forcement of law. If you do not believe that
you can comply with this request, I request
that you contact me before making any disc¢lo-
sure.

Having reviewed all of the subpoenasgs to
determine whether to renew our initial non-
disclosure request, there are two subpoenas
that can be disclosed, if necessary, without
impeding the investigation: (1) the May 3,
2006 [,] subpoena directed to the Custodian of
Recoxds, Central Management Services, Bureau
of Personnel; and (2) the June 23, 2006([,]
subpcena directed to the Custodian of Re-

cords, Office of the Governor of the State of
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Illinois (concerning backup tapes, archives,

etc. for offices under the jurisdiction of

the Governor) ."

Later in February 2008, the Governor filed a motion to
recongider based on newly discovered evidence--namely, the United
States Attorney's February 5, 2008, letter. In March 2008, the
trial court denied the Governor's motion.

This appeal followed.

IT. ANALYSIS

A. The Governor's Claim That the Federal Grand Jury
Subpoenas Are Exempt From Disclosure

The Governor contends that because (1) disclosure of
federal grand jury subpoenas are preempted by federal law--
specifically, Federal Rule of Criminal Procedure 6(e) (2) (Fed. R.
Crim. P. 6(e) (2)), and (2) the subpoenas the BGA seeks are exempt
from disclosure under various sections of the FOIA, the trial
court erred by dismissing his motion for summary judgment and
granting the BGA's motion for judgment on the pleadings. We
disagree.

1. Standards of Review

a. Summary Judgmernt
"'Summary judgment 1s proper where the pleadings,
affidavits, depositiong, admissions, and exhibits on file, when
viewed in the light most favorable to the nonmovant, reveal that
there is no issue as to any material fact and that the movant is
entitled to judgment as a matter of law.'" DesPain v. City of
Collingville, 382 Ill. App. 3d 572, 576-77, 888 N.E.2d 163, 166

-9 -



(2008) . "In appeals from summary judgment rulings, review is de

nove." Williams v. Manchester, 228 T11. 24 404, 417, 888 N.E.2d
1, 9 (z008).
b. Judgment on the Pleadings

Judgment on the pleadings is appropriate when the
pleadings disclose only questiong of law rather than issues of
material fact., County of Cook w. Philjip Morris, Iﬁc., 353 Iil.
App. 3d 55, 59, 817 N.E.2d 1039, 1042 (2004). "In ruling on a
motion for judgment on the pleadings, the court will congider
only those facts apparent from the face of the pleadings, matters
subject to judicial notice, and judicial admissions in the
record." Gillen v, State Farm Mutual Automobile Insurance Co.,
215 Ill. 2d 381, 385, 830 N.E.2d 575, 577 (2005). We review de
novg a trial court's order granting a motion for judgment on the

pleadinge. Intersport, Inc., v. National Collegiate Athletic

Ass'n, 381 Ill. App. 3d 312, 318, 885 N.E.2d 532, 538 (2008).

2. The Governor's Claim That Federal Rule of Criminal
Procedure 6(e) (2) Preempts the FOIA

a. Federal Case Law

The supremacy c¢lause of the United States Constitution
provides that "[t]his Constitution, and the Laws of the United
States *** ghall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the Constitu-
tion or Laws of any State to the Contrary notwithstanding." U.8.
Const., art. VI, ¢l., 2. "'State law is preempted under the
supremacy c¢lauge in three circumstances: (1) when the express
language of a federal statute indicates an intent to preempt

- 10 -
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state law; (2) when the scope of a federal regulation is so
pervasive that it implies an intent to occupy a field exclu-
sively; and (3) when state law actually conflicts with federal

law.'" Poindexter v. State of Illinois, 229 Ill. 2d 194, 210,

890 N.E.2d 410, 421 (2008), quoting Village of Mundelein v.

Wisconsin Central R.R., 227 I11l. 2d 281, 288, 882 N.E.2d 544, 549

(2008),
Federal Rule of Criminal Procedure 6(e) (2), which
pertaing to the federal grand jury, provides as follows:
"{2) Secrecy.
(3) No obligation of secrecy
may be imposed on any person except
in accordance with Rule 6(e) (2) (B).
(B) Unlesz these rules provide
otherwise, the following persons
must not disclose a matter occur-
ring before the grand jury:
(1) a grand juror;
(ii) an interpreter;
(iii) a court reporter;
(iv) an operator of
a recording devicae;
(v) a person who
transcribes recorded
testimony;

(vi) an attorney for

- 11 -
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the government: or

(vii) a person to
whom disclosure is made
under Rule 6(e) (3) (A) (ii)
or (iii).™ Fed. R, Crim.
P. 6(e}(2).

Despite the Governor's contention that Federal Rule of
Criminal Procedure 6(e) (2) prohibits disclosure of federal grand
jury subpoenas, he concedes that the explicit language of the
rule does not apply to the general public. Thus, if a private
citizen were served with a federal grand jury subpoena, federal
law would not bar him from revealing the contents of the subpoena
or his thoughts about it.

Although most federal grand jury subpoena recipients
usually prefer to remain silent about the matter, clrcumstances
may prompt that person to choose to disclose its existence and
content. Such circumstances may include the recipient's belief
that disclosure of the subpoena's content would (1) be in his
best interest to demonstrate his ongoing cooperation with the
federal prosecutor (particularly if the recipient held a politi-
cal position) or (2) represent the opening salve in the recipi-
ent's contention that he is the target of a political witch hunt
and the subpoena is evidence of government corruption. Regard-
lesg of the recipient's motive, under federal law, a private
citizen has the discretion to reveal the subpoena, and if he

chooses to do so, he will not suffer the wrath of the federal

- 12 -
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court's contempt powers or be subject to any federal charges.
The Governor cites several federal district court cases
that have expanded Rule 6(e) (2)'s disclosure prohibitions. See

Board of Education of Evanston Township High School District No.

202 v. Admiral Heating & Ventilation, Inc., 513 F. Supp. 600, 604

(N.D. I1l. 1981) {("Grand jury confidentiality would be emascu-
lated if a party seeking discovery of ite proceedings could do so
by routinely obtaining that information from potential (or asg in
this case actual) defendants"); In re Wirebound Boxes Antitrust
Litigation, 126 F.R.D. 554, 556 (D. Minn. 1989) ("Absent a
showing of particularized need, [federall courts have generally
barred private actors from disclosing documents created by a
grand jury or at a grand jury's request, such as subpoenas,
trangcripts, and ligts of documents"); In re Caremark Interna-
tional, Inc. Securities Litigation, No. 94 C 4751 (N.D. Ill.
1995) (1995 WI, 557496) (where the Northern District of Illinois
limited disclosure to documents not related to the investigation
because it would violate the secrecy of the federal grand jury).
However, we are not required to follow these federal court
decisions. Instead, we may choose to do so if we find them

persuasive. See Tortoriello v. Gerald Nissan of North Aurora,

Inc., 379 Ill. App. 34 214, 224, 882 N.E.2d 157, 168 (2008),

quoting Lamar Whiteco Outdoor Corp. v. City of West Chicago, 355

Ill. App. 3d 352, 360, 823 N.E.2d 610, 617 (2005) ("'[a]lthough
this court is not bound to follow federal district court deci-

siongs [citation], sguch decigiong can provide guidance and serve

- 13 -
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ag persuasive authority'"), For the reasons that folleow, we do
not find them persuasgive and, accordingly; will not follow them.

There is neothing new or novel about private citizens or
public officials receiving federal grand jury gubpoenas. Federal
grand juries have been issuing subpoenas for over 200 years.

Yet, during all this time, Congress has not seen fit to specifi-
cally restrict the behavior of subpoena recipients. Accordingly,
we hold that (1) the failure of Congress to do so ig not somehow
an oversight and, therefore, (2) Congress has chosen not to
restrict a recipient's behavior concerning what he may say or do
on the matter. The federal courts that have held otherwise--that
is, those courts that have decided that Congress' failure to act
wag the result of an oversight--have taken it upon themselves to
correct this oversight by judicizally amending Rule 6(e) (2). We
disagree with this course of action and decline to follow it.

We also reject the Governor's argument that, as a
matter of policy, revealing any aspect of the federal grand jury
process is not desirable. This court's role is not policy
formulation. Instead, our role is to apply--and abide by--the
legislation that the policy-making bodies, Congress and the
Tllinois General Assembly, have enacted.

b. The Need for a Specific Prohibition for the
FOIA's Disclosure Policy Not To Apply

We also reject the Governor's argument because it is
inconsistent with the FOIA's language and intent. Section 1 of
the FOIA states, in part, that "all persons are entitled to full
and complete information regarding the affairs of government." 5

- 14 -
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ILCS 140/1 {West 2006). This hortatory language emphasizes and
calls for an expansive interpretation. Further, our legislature
hag authorized exemptionz to the FOIA's expansive disclosure
policy when a given disclosure is not just prohibited "by federal
or State law or rules and regulations adopted under federal or
State law" but specifically so prohibited. 5 ILCS 140/7(1) (a)
(West 2006). When interpreting a statute, this court cannot
disregard explicit statutory language. See Hedrick v. Bathon,
319 I11. App. 3d 599, 604-0%, 747 N.E.2d 917, 922 (2001) (nsStatu-
tory interpretation is the process by which the intent of the
legislature is ascertained and given effect, primarily by looking
to the statute's actual words, which are to be given their
commonly accepted meanings unless otherwise defined by our
General Assembly"). Therefore, this court is duty-bound to apply
the actual words of the statute enacted by our legislature.

Thus, an exemption restricting the expansive nature of the FOIA's
disclosure provisions must be explicitly stated--that is, such a
proposed disclosure must be gpecifically prohibited.

Because Rule 6(e) (2) does not explicitly prohibit
recipients from disclosing the existence or content of federal
grand jury subpoenas, we decline to follow those federal cases
that have expanded that rule by judicially amending it.

3. The Governor's Claim That the Federal Grand Jury Subpoenas

The Governor also contends that the federal grand jury
subpoenas are exempt from disclosure under various sections of
the FOIA. Specifically, the Governor asserts that sections
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7(1) (a), (1) (b) (v)., (L)(c) (i), (1)(c)(vi), and (1) (c) (viii) of
the FOIA (5 ILCS 140/7{1) (a), (1) (b) (v}, (1) {e) (i}, (1) (e) (vi),
(1) (@) (viii) (West 2006)) prohibit disclosure. We disagree.
a. Pertinent Sections of the FOIA
i. Legislative Intent
Section 1 of the FOIA states as follows:
"Pursuant to the fundamental philosophy
of the American constitutional form of gov-
ernment, it is declared to be the public
policy of the State of Illinois that all
persons are entitled to full and complete
information regarding the affairs of govern-
ment and the official acts and policies of
those who represent them as public officials
and public employees consistent with the
termg of this Act. Such access is necessary
to enable the people to fulfill their duties
of discussing public issues fully and freely,
making informed political judgments and moni-
toring government to ensure that it iz being
conducted in the public interest." 5 IL(S
140/1 (West 2006),
ii. Imspectien or Copving of Public Records
Section 3 of the FOIA states, in part, as follows:
"Each public body shall make available
to any person for inspection or copying all

- 16 =
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publice records, except as otherwise provided
in [glection 7 of this Act." & ILCS 140/3(a)
(West 2006) .

iii. FOIA pisclosure Exemptions

Sections 7(1) (&), (1) (b), and (1) (c) of the FOIA state,
in part, as follows:
“(1) The following shall be exempt from
ingpection and copying:

{a) Information specifically
prohibited from disclosure by fed-
eral or BState law or rules and
regulations adopted under federal
or 3State law,

(b) Information that, if dis-
closed, would constitute a clearly
unwarranted invasion of personal
privacy, unless the disclosure is
consented to in writing by the
individual subjec¢ts of the informa-
tion. The disclosure of informa-
tion that bears on the public du-
ties of public employees and offi-
cials shall not be considered an
invasion of personal privacy.
Information exempted under this

subsection (b)) shall include but is

- 17 -
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not limited to:
* x %

(v} information
revealing the identity of
persons who file com-
plaints with or provide
information to adminis-
trative, investigative,
law enforcement or penal
agencies;

* %k

(c) Records compiled by any
public body for administrative
enforcement proceedings and any law
enforcement or correctional agency
for law enforcement purposes or for
internal matters of a public body,
but only to the extent that disclo-
sure would:

(i) interfere with
pending or actually and
reasonably contemplated
law enforcement proceed-
ings conducted by any law
enforcement or correc-

tional agency;
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* ok ®

(vi) constitute an
invasion of perscnal
privacy under subsgection
(b) of this Section;

* &k

(viii) obstruct an
ongoilng criminal investi-
gation." § ILCS
140/7(1) (a), (1) (b) (v},
(1) (e) (1), (1) (c) (vi),
(1) (&) (viii) (West 2006).

b. Policy Underlying the FOTIA

Az we noted earlier, Federal Rule of Criminal Procedure
6(e) (2) gives a private citizen the discretion to choose to
disclose or not discloge the receipt of a federal grand jury
subpoena without runping afoul of the rule or federal law.
However, the FOIA eliminatesg such discretion from the recipient
of a federal grand jury subpoena if that recipient is a public
official subject to FOIA's requirements.

Here, the Governor was served with subpoenas in his
official capacity as the Governor of Illinois. Asg guch, the FOIA
applies, thus mandating "full and complete information regarding
the affaire of government and the official acte and policies of
those who represent them as public officials."™ 5 ILCS 140/1

(West 2006). Thus, unlike for a private c¢itizen, the FOIA
_19_
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LET

eliminates any discretion the Governor, acting in his official
capacity ae Governor for the State of Illinois, has in keeping
the subpoenas secret.

We are not surprised that governmental entities,
including the United States Attorney, generally prefer not to
reveal their activities to the public. If this were not a
truism, no FOIA would be needed. Our legislature enacted the
FOIA in recognitiom that (1) blanket govermment secrecy does not
sexrve the public¢ interest and (2) transparency should be the
norm, except in rare, gpecified circumstances. The legislature
has concluded that the sunshine of public scrutiny is the best
antidote to public corruption, and Illinois courts are duty-bound
to enforce that policy.

Because we previously have held that Federal Rule of
Criminal Procedure 6({e) (2) does not apply, we reject the
Governor's argument that section 7(1) (a) prohibits dizelesure.
Similarly, because the record is absolutely devoid of any evi-
dence that the federal grand jury subpoenas were "[r]ecords
compiled by any publie body for administrative enforcement
proceedings and any law enforcement or correctional agency for
law enforcement purposes or for internal matters of a public
body, " we reject the Governor's argument that sections 7(1) () (i)
and 7(1) (¢) (viii) prohibit disclosure (5 ILCS 140/7(1) (c¢) (i),

(1) (e} (viii) (West 2006)). 1In addition, because disclosure of
information that bears on the public duties of public officials

is not considered an invasion of personal privacy under the FOIA,
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we reject the Governor's argument that sections 7(1) (¢) (vi) and
7(1) (b) prchibit disclosure (5 ILCS 140/7(1) (¢) (vi), (1) (b) (West
2006})) .

Accordingly, we conclude that the trial court did not
err by dismissing the Governor's summary-judgment motion and
granting the BEA's motion for judgment on the pleadings.

B. The Governor's Claim of Newly Discovered Evidence

The Governor also contends that the trial court's order
should be reversed because of newly discovered evidende--namely,
the United States Attorney's February 5, 2008, letter. We
disagree.

One intended purpose of a postruling motion is to bring
to the trial court's attention newly discovered evidence that was
not available at the time of the hearing at which the court

ruled. Gardmer v. Navistar International Transportation Corp.,
213 I1l. App. 3d 242, 248, 571 N.E.2d 1107, 1111 (1991). Essen-

tially, this type of motion seeks a "'v"second bite at the ap-
ple,"'" which requires the trial court to determine whether it
should admit new matters into evidence and reconsider its deci-

sion. Danielg v. Corrigan, 382 Ill. App. 3d 66, 71, 866 N.E.2d

1193, 1200 (2008), quoting Q'Shield v. Lakeside Bank, 335 Ill.

App. 3d 834, 838, 781 N,E.2d 1114, 1118 (2002). "A ruling on a
motion to reconsider is within the sound discretion of the trial
court and will not be disturbed absent an abuse of that discre-
tion." Robidoux v. Qliphant, 201 I1l. 24 324, 347, 775 N.E.2d

987, 1000 (2002).
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Over 17 yvears age in Gardner, 213 Ill. App. 3d at 248,
571 N.E.2d at 1111, this court rejected the plaintiff's newly
discovered evidence argument because the evidence the plaintiff
sought to have us consider "had been available prior to the
hearing on the motion for summary judgment." In so concluding,
this court wrote the following:

"Trial courts should not permit litigants to

gtand mute, lose a motion, and then franti-

caliy gather evidentiary material to show

that the court erred in its ruling. Civil

proceedings already suffer from far too many

delays, and the interests of finality and

efficiency require that the trial courts not

consider such late-tendered evidentiary mate-

rial, no matter what the contents thereof may

be." (Emphasis in origimal.) Gardner, 213

Ill. App. 34 at 248-49, 571 N.E.2d at 1111.
See Robidoux, 201 Ill. 2d at 346, 775 N.E.2d at 1000 (quoting
Gardner approvingly).

In thieg case, the evidence showed that the February 5,
2008, letter from the United States Attorney was (1) sent in
response to the Governor's inquiry (as shown by the letter's
introductory clause) and (2) dated more than three weeks after
the trial court denied the Governor's motion for summary
judgment. Because the Governor did not alert the court to the

United States Attorney's letter prior to the court's January 9,
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2008, hearing, we conclude that the Governor's request for a
letter from the United States Attorney was made after the Febru-
ary 5, 2008, hearing in a frantic attempt to show that the court
had erred by denying higs motion.

The Governor faile to explain why the trial court or
this court should be impressed with the United States Attorney's
February 5, 2008, letter, given that it ig conclusory and filled
with bureaucratic vagqueness. If the United States Attorney
really believed that the Governor's disclosing of the federal
grand jury subpoenas would pomehow have interfered with the
federal grand jury investigation, the United States Attorney
could have appeared in this litigation to make known and defend

the federal grand jury's interests just as it did in Brady-Lunny

¥. Massey, 185 F. Supp. 2d 528, 930 (C.D. Ill. 2002).

In Brady-Lunny, 185 F. Supp. 2d at 929-30, a newspaper
reporter sought information pertaining to all inmates in the
cugtody of the DeWitt County sheriff pursuant to the FOIA. The
sheriff provided the information sought for state inmates but not
for federal inmates because the Code of Federal Regulations
prohibited disclosure of vlists" of federal inmates (28 C.F.R,
§513.34 (b) (2006)). The newgpaper company later sued the sheriff
to compel digclosure, The United States Attorney intervened to
protect the information about federal inmates and successfully
moved the suit to the United States District Court for the
Central District of Illinois under the federal-question doctrine

(28 U.8.C. §1331 (2000)),
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In granting the United States Attorney's motion for
summary judgment, the district court concluded that in addition
to gection 513.34(b) of title 28 of the Code of Federal Regula-
tions, the listing sought was specifically barred by sections
{b) (7) (¢) and (b) (7) (F) of the federal FOIA (5 U,&.C.
§552(b) (7) (C), (B} (7) (F) (2000)), which pertain to disclosures
that could reasonably be expected to (1) constitute an unwar-
ranted invasions of personal privacy and (2) endanger life or

physical safety, respectively. Brady-Tunny, 185 F. Supp. 2d at

932,

Assuming that the United States Attorney could make a
case that the Governor's disclosing the federal grand jury
subpoenas would somehow have interfered with the federal grand
jury investigation--a proposition about which we remain skepti-
cal, given that the United States Attorney remained silent for
over a year after being informed of this litigation--the trial
court and this court would have given respectful censideration to
any stated concerns. However, given the United States Attorney's
silence (except for the barely audible February 5, 2008, letter),
we decline to speculate about the harm that might somehow arise
to an ongoing federal investigation by the mere act of revealing
the substance of the subpoenas in question.

For the reasons stated, the United States Attorney's
Februaxy 5, 2008, letter was insufficient to call into question
the trial court's FOIA ruling. Thus, we conclude that the court

did not abuse its discretion by denying the Governor's motion to
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reconsider.

In elosing, this court commende the trial court's
thoughtful analysis and careful explanation of its findings,
which we found mogt helpful.

ITI. CONCLUSION

For the reasons stated, we affirm the trial court's
judgment .

Affirmed.

APPLETON, P.J., and McCULLOUGH, J., concur.
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saukvalley.com

Serving Dixon‘i"Starling & Rock Falls

NEWS > STATE:

Judge rules governor must Order Photos | Photo Gallerles »
disclose subpoenas

BY GATEHOUSE NEWS SERVICE

SPRINGFIELD - Gov. Rod Blagojevich must release
subpoenas received from federal prosecutors who are
investigating possible corruption in his administration, a
Sangamon County judge ruled Wednesday.

The order from Sangamon County Circuit Judge Patrick
Kelley came more than a year after Attorney General Lisa
Madigan reached the same conclusion and told the
governor's office that the subpoenas are public records
under the state Freedom of Information Act.

The lawsuit was filed by the Chicago-based Better

Government Association after U.S. attorney Patrick
Fttzgerald ?éld 'j"s office was lr!veStlg.atl.ng a!legatlons of lMinois Gov. Rod Blagojevich. (AP Photo) i
improper hiring in the governor's administration. ;

The governor's quest for secrecy is getting expensive for taxpayers. According to the state
comptroller's office, the state has paid more than $150,000 to private attorneys who are |
representing the governor's office in FOIA lawsuits aimed at prying loose the subpoenas.

The state has paid more than $33,800 to Londrigan, Potter and Randle, a Springfield law firm that
is representing the governor in the BGA's lawsuit. Taxpayers have paid another $124,850 to Bell,
Boyd and Lloyd, a Chicago firm that is representing the governor in a pending FOIA |awsuit filed in
Cook County by Judicial Watch, a Washington, D.C. government watchdog group that is seeking

¢ the same subpoenas,

Taxpayers also could end up paying the BGA because state law says the government must pay
legal fees for plaintiffs who prevail in FOIA lawsuits if an information request isn't filed for
commercial purposes.

"It's precisely what | expected to happen," said Paul Orfanedes, attorney for Judicial Watch. "The :
. governor didn't want the advice of the attorney general. He wanted to get the advice he wanted to !
| hear, so it's cost the taxpayers tens of thousands of dollars and taken up the court's time. It's ’
disgraceful "

Kelley stayed his rullng to give Blagojevich a chance to appeal. Don Craven, BGA aitorne
| expects the matter will be before a higher court within 30 days.

http://www._saukvalley.com/articles/2008/01/10/news/state/345471327118830.prt
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. "The important issue to my office and my client is not attorneys' fees,” Craven said. "It's the duty of
: every taxpayer to pay attention to how government spends tax dollars and how government
- operates. There have been serlous allegations of wrongdoing."

- Thomas Londrigan Sr., whose firm is defending the case, said no decision has been made about
. whether an appeal will be filed. An appeal normally takes between nine and 18 months, he said,
but the case could be expedited because the record is short.

. "I think federal law prevents its disclosure, and the governor was directed by the U.S. attorney’s 1
office in Chicago not to make the disclosure,”" Londrigan said.

Rebecca Rausch, Blagojevich spokeswoman, said much the same thing in an e-mailed response :
* to questions. The governor, she said, is honoring a request by the U.S. attorney to keep the
¢ records secret.

"We're always happy to provide information to the public," Rausch said.

The BGA requested the subpoenas in 20086. Jay Stewart, BGA executive director, said the
governor should follow Kelley's ruling.

- "If the governor actually believed any of his rhetoric about ethics, there wouldn't be any appeal,” i
Stewart said. "The last thing he really wants to do is level with the public and let them know what's
golng on with his administration." {

http://www.saukvalley.com/articles/2008/01/10/news/state/345471327118830.prt 12/17/2008



